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ANNOTATIONS

ANNOTATIONS

CONSTITUTION OF THE STATE OF NEBRASKA
Article I, sec. 3.

Besides guaranteeing fair process, the Nebraska due process clause provides heightened protection against
government interference with certain fundamental rights and liberty interests. Citizens for Eq. Ed. v.
Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d 742 (2007).

The Nebraska due process clause forbids the government from infringing upon a fundamental liberty interest,
no matter what process is provided, unless the infringement is narrowly tailored to serve a compelling state
interest. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d 742 (2007).

Fundamental rights are those implicit in the concept of ordered liberty, such that neither liberty nor justice
would exist if they were sacrificed. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d
742 (2007).

A state constitutional provision is not elevated to a fundamental right solely because it mandates legislative
action. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d 742 (2007).

When a classification created by state action does not jeopardize the exercise of a fundamental right or
categorize because of an inherently suspect characteristic, the Equal Protection Clause requires only that the
classification rationally further a legitimate state interest. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274
Neb. 278, 739 N.W.2d 742 (2007).

Article 1, sec. 4.

The plain language of the religious freedom clause textually commits to the Legislature the duty to encourage
schools. Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731 N.W.2d 164 (2007).

There are no qualitative, constitutional standards for public schools that the Nebraska Supreme Court could
enforce, apart from the requirements that the education in public schools must be free and available to all children.
Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731 N.W.2d 164 (2007).

The Nebraska Supreme Court interprets the paucity of standards in the free instruction clause as the framers’
intent to commit the determination of adequate school funding solely to the Legislature’s discretion, greater
resources, and expertise. Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731 N.W.2d 164 (2007).

Article 1, sec. 5.

The resubmission clause of Neb. Const. art. III, sec. 2, is a limitation on the initiative process itself, but does
not restrict speech or expression because it does not regulate the process of advocacy by dictating who can speak
or how they must go about speaking. State ex rel. Lemon v. Gale, 272 Neb. 295, 721 N.W.2d 347 (2006).

Because the question of whether an initiative measure should appear on the ballot is determined solely by a
state’s constitution, the resubmission clause does not restrict the right to political association. State ex rel. Lemon

v. Gale, 272 Neb. 295, 721 N.W.2d 347 (2006).

The parameters of the constitutional right to freedom of speech are the same under both the federal and the
state Constitutions. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609 (2006).

State restrictions on initiative and referendum rights violate the guarantee of free speech when they
significantly inhibit communication with voters about proposed political change and are not warranted by the state
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interests (administrative efficiency, fraud detection, and informing voters) alleged to justify those restrictions.
Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609 (2006).

A legislative act with an effective date prior to the date a referendum election on the act can be held does not
violate the constitutional right to free speech, based on the fact that Nebraska’s referendum provisions make it
difficult for sponsors to repeal the act and even more difficult to suspend its operation. Pony Lake Sch. Dist. v.
State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609 (2006).

Article 1, sec. 7.

Temporary detention of individuals during the stop of an automobile by the police, even if only for a brief
period and for a limited purpose, constitutes a seizure of persons within the meaning of this provision. State v.
Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

An individual operating or traveling in an automobile does not lose all reasonable expectation of privacy
simply because the automobile and its use are subject to government regulation. But in determining whether the
government’s intrusion into a motorist’s Fourth Amendment interests was reasonable, the question is not whether
the officer issued a citation for a traffic violation or whether the State ultimately proved the violation. An officer’s
stop of a vehicle is objectively reasonable when the officer has probable cause to believe that a traffic violation
has occurred. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Subjective intentions play no role in ordinary, probable-cause Fourth Amendment analysis. If an officer has
probable cause to stop a violator, the stop is objectively reasonable and any ulterior motivation is irrelevant. State
v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

To detain a motorist for further investigation past the time reasonably necessary to conduct a routine
investigation incident to a traffic stop, an officer must have a reasonable, articulable suspicion that the motorist is
involved in criminal activity unrelated to the traffic violation. Reasonable suspicion for further detention must
exist after the point that an officer issues a citation. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Whether a police officer has a reasonable suspicion to detain a motorist for further investigation past the time
reasonably necessary to conduct a routine investigation incident to a traffic stop based on sufficient articulable
facts depends on the totality of the circumstances. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Reasonable suspicion to detain a motorist following a traffic stop entails some minimal level of objective
justification for detention. Reasonable suspicion is something more than an inchoate and unparticularized hunch,
but less than the level of suspicion required for probable cause. State v. Draganescu, 276 Neb. 448, 755 N.W.2d
57 (2008).

Factors that would independently be consistent with innocent activities may nonetheless amount to reasonable
suspicion to detain a motorist following a traffic stop when considered collectively. State v. Draganescu, 276 Neb.
448, 755 N.W.2d 57 (2008).

Although of limited usefulness, a court, in determining whether an officer had reasonable, articulable suspicion
justifying continued detention of vehicle occupants following a traffic stop, may consider, with other factors,
evidence that the occupants exhibited nervousness. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

In determining whether an officer had reasonable, articulable suspicion justifying continued detention of a
motorist following a traffic stop, a court can consider, as part of the totality of the circumstances, the officer’s
knowledge of the motorist’s drug-related criminal history. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57
(2008).

Evidence that a motorist is returning to his or her home state in a vehicle rented from another state is not

inherently indicative of drug trafficking when the officer has no reason to believe the motorist’s explanation is
untrue, but a court may nonetheless consider this factor when combined with other indicia that drug activity may
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be occurring, particularly the occupants’ contradictory answers regarding their travel purpose and plans or an
occupant’s previous drug-related convictions. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Generally, the factors supporting an officer’s reasonable suspicion of illegal drug activity when coupled with a
well-trained dog’s positive indication of drugs in a vehicle will give the officer probable cause to search the
vehicle. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Article I, sec. 9.

The death penalty, when properly imposed by a state, does not violate either the 8th or the 14th Amendments to
the U.S. Constitution or the state Constitution’s proscription against inflicting cruel and unusual punishment. State
v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

The prohibition against cruel and unusual punishment in the federal and state Constitutions is a restraint upon
the exercise of legislative power. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

The relevant legal standards in deciding whether electrocution is cruel and unusual punishment are whether the
State’s chosen method of execution (1) presents a substantial risk that a prisoner will suffer unnecessary and
wanton pain in an execution, (2) violates the evolving standards of decency that mark a mature society, and (3)
minimizes physical violence and mutilation of the prisoner’s body. State v. Mata, 275 Neb. 1, 745 N.W.2d 229
(2008).

Whether a method of inflicting the death penalty inherently imposes a significant risk of causing pain in an
execution is a question of fact. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

Whether a method of execution violates the constitutional prohibition against cruel and unusual punishment
presents a question of law. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

In a method of execution challenge, “wanton” means that the method itself is inherently cruel. State v. Mata,
275 Neb. 1, 745 N.W.2d 229 (2008).

Whether the Legislature intended to cause pain in selecting a punishment is irrelevant to a constitutional
challenge that a statutorily imposed method of punishment violates the prohibition against cruel and unusual
punishment. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

Electrocution as an execution method violates the constitutional prohibition against cruel and unusual
punishment because it will inflict intolerable pain unnecessary to cause death in enough executions to present a
substantial risk that any prisoner will suffer unnecessary and wanton pain in a judicial execution by electrocution.
State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

Article I, sec. 11.

In order to waive the constitutional right to counsel, the waiver must be made voluntarily, knowingly, and
intelligently. State v. Gunther, 271 Neb. 874, 716 N.W.2d 691 (2006).

The fact that a defendant has had the advice of counsel throughout his or her prosecution is an indication that
the defendant’s waiver of counsel and election to represent himself or herself was knowing and voluntary. State v.

Gunther, 271 Neb. 874, 716 N.W.2d 691 (2006).

A knowing and intelligent waiver of the right to counsel can be inferred from a defendant’s conduct. State v.
Gunther, 271 Neb. 874, 716 N.W.2d 691 (2006).

A waiver of counsel need not be prudent, just knowing and intelligent. State v. Gunther, 271 Neb. 874, 716
N.W.2d 691 (2006).
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A defendant does not have a constitutional right to receive personal instruction from the trial judge on
courtroom procedure. State v. Gunther, 271 Neb. 874, 716 N.W.2d 691 (2006).

A criminal defendant who proceeds pro se is held to the same trial standard as if he or she were represented by
counsel, and it is not up to the trial court to conduct the defense of a pro se defendant. State v. Gunther, 271 Neb.
874,716 N.W.2d 691 (2006).

A defendant who elects to represent himself or herself cannot thereafter complain that the quality of his or her
own defense amounted to a denial of effective assistance of counsel. State v. Gunther, 271 Neb. 874, 716 N.W.2d
691 (2006).

In order to determine whether a defendant’s self-representation rights have been respected, the primary focus
must be on whether the defendant had a fair chance to present his or her case in his or her own way. State v.
Gunther, 271 Neb. 874, 716 N.W.2d 691 (2006).

Article I, sec. 12.

Double jeopardy protects a defendant against cumulative punishments for convictions on the same offense;
however, it does not prohibit the State from prosecuting a defendant for multiple offenses in a single prosecution.
State v. Humbert, 272 Neb. 428, 722 N.W.2d 71 (2006).

Article 1, sec. 22.

The right to vote under this provision does not extend beyond issues involving the right to participate in
representative government. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609
(20006).

Because the right to participate in representative government is not implicated by a referendum proceeding, the
constitutional right to vote is not violated by the Nebraska Constitution’s limitations on the right to refer
legislative enactments to the voters. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710
N.W.2d 609 (2006).

Article II, sec. 1.

Nebraska’s separation of powers clause prohibits the three governmental branches from exercising the duties
and prerogatives of another branch and prohibits a branch from improperly delegating its own duties and
prerogatives, except as the constitution directs or permits. In re Petition of Nebraska Community Corr. Council,
274 Neb. 225, 738 N.W.2d 850 (2007).

The Legislature may not delegate its lawmaking function to the executive or judicial branches. In re Petition of
Nebraska Community Corr. Council, 274 Neb. 225, 738 N.W.2d 850 (2007).

This provision of the Nebraska Constitution prohibits the Legislature from mandating that the Supreme Court
adopt sentencing guidelines for felony drug offenses. In re Petition of Nebraska Community Corr. Council, 274

Neb. 225, 738 N.W.2d 850 (2007).

In Nebraska, the distribution of powers clause prohibits one branch of government from exercising the duties
of another branch. Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731 N.W.2d 164 (2007).

Article II1, sec. 2.

The people of this state may amend their Constitution in any way they see fit, provided the amendments do not
violate the federal Constitution or conflict with federal statutes or treaties. State ex rel. Johnson v. Gale, 273 Neb.
889, 734 N.W.2d 290 (2007).
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An appellate court makes no attempt to judge the wisdom or the desirability of enacting initiative amendments.
State ex rel. Johnson v. Gale, 273 Neb. 889, 734 N.W.2d 290 (2007).

Article II1, sec. 3.

This provision specifically reserves to the people the power of referendum and clearly defines the scope of that
right and its limitations. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609
(2006).

Sponsors who obtain the signatures of more than 5 percent but less than 10 percent of Nebraska’s registered
voters on a referendum petition are not entitled to have the contested enactment suspended pending a referendum
election. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609 (2006).

Article II1, sec. 4.

The rule under this provision that “legislation which hampers or renders ineffective the power reserved to the
people is unconstitutional” has no application outside of regulating legislation intended to facilitate the initiative
or referendum procedures. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609
(2006).

Article II1, sec. 12.

Subsection (3) of this provision operates only to determine whether an expired legislative term will count as a
full term toward disqualification to seek a third consecutive term. State ex rel. Johnson v. Gale, 273 Neb. 889, 734
N.W.2d 290 (2007).

Article I11, sec. 17.

The Nebraska Supreme Court’s role as fact finder is limited to finding whether the Legislature has shown by
clear and convincing evidence that an officer is guilty of one or more impeachable offenses. Nebraska Legislature
on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

This provision limits the Nebraska Supreme Court’s judgment to removal from office and disqualification to
hold other state offices. This provision specifically provides that the party impeached, whether convicted or
acquitted, shall nevertheless be liable to prosecution and punishment according to law. Thus, the Nebraska
Constitution explicitly provides that a conviction of impeachment is not the same as a criminal conviction and that
impeachment sanctions cannot rise to the level of criminal punishment. Because criminal conviction is not at stake
in an impeachment proceeding, a “beyond a reasonable doubt” standard of proof is not required. Nebraska
Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

An impeachment trial is conducted as a civil proceeding, and the standard of proof for a conviction of
impeachment is clear and convincing evidence. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976,
720 N.W.2d 372 (2006).

Article 111, sec. 19.

When the services for which compensation is granted are rendered prior to the date on which the terms of
compensation are determined, the benefits awarded are not compensation but are a gratuity, and the payment of
such benefits violates this provision. It follows that when the services for which compensation is paid are rendered
after the date on which the terms of compensation are established, the benefits awarded are not a gratuity, and the
payment of such benefits does not violate this provision. City of Omaha v. City of Elkhorn, 276 Neb. 70, 752
N.W.2d 137 (2008).
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Article II1, sec. 27.

This provision provides the only restriction on the Legislature’s power to determine the effective date of its
enactments. Pony Lake Sch. Dist. v. State Committee for Reorg., 271 Neb. 173, 710 N.W.2d 609 (2006).

Article 1V, sec. 5.

The phrase “misdemeanor in office” is a term of art, and the word “misdemeanor” in this phrase is not used as
it is in a criminal context. An officer’s conduct need not rise to the level of an indictable offense to be considered
an impeachable offense. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372
(20006).

Article V, sec. 2.
The Supreme Court has original jurisdiction to consider habeas corpus proceedings, but does not ordinarily

entertain original actions, unless some good reason is shown why the application was not made to a county or
district court. Smeal Fire Apparatus Co. v. Kreikemeier, 271 Neb. 616, 715 N.W.2d 134 (2006).

Article V, sec. 22.

This provision is not self-executing, but instead requires legislative action for waiver of the State’s sovereign
immunity. Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb. 247, 729 N.W.2d 55 (2007).

Article V, sec. 27.

As a statutorily created court of limited and special jurisdiction, a juvenile court has only such authority as has
been conferred on it by statute. In re Interest of Veronica H., 272 Neb. 370, 721 N.W.2d 651 (2006).

Article VII, sec. 1.

This provision of the constitution does not confer a fundamental right to equal and adequate funding of
schools. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d 742 (2007).

The appropriate level of scrutiny in constitutional challenges to school funding decisions is whether the state

action is rationally related to a legitimate government purpose. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist.,
274 Neb. 278, 739 N.W.2d 742 (2007).

Article VII, sec. 5.

Restitution ordered in an amount not exceeding the actual damage sustained by the victim, pursuant to section
29-2280, is not a penalty within the meaning of this provision and is constitutional. State v. Moyer, 271 Neb. 776,
715 N.W.2d 565 (2006).

Article VIII, sec. 1.

Sections 77-132 and 77-1359 do not violate this provision. Agena v. Lancaster Cty. Bd. of Equal., 276 Neb.
851, 758 N.W.2d 363 (2008).

This provision and section 6 provide that the Legislature can empower a city to tax, but article XI authorizes a
city with a limitation of powers home rule charter to exercise that power to tax without first waiting for express
delegation. Home Builders Assn. v. City of Lincoln, 271 Neb. 353, 711 N.W.2d 871 (2006).
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Article VIII, sec. 1A.

A property tax in furtherance of compliance with an interstate compact is, for purposes of analysis under this
provision, a property tax levied by the State for state purposes. Garey v. Nebraska Dept. of Nat. Resources, 277
Neb. 149, 759 N.W.2d 919 (2009).

Section 2-3225(1)(d) violates the prohibition against levying a property tax for state purposes found in this

provision and is therefore unconstitutional. Garey v. Nebraska Dept. of Nat. Resources, 277 Neb. 149, 759
N.W.2d 919 (2009).

Article VIII, sec. 6.

Section 1 and this provision provide that the Legislature can empower a city to tax, but article XI authorizes a
city with a limitation of powers home rule charter to exercise that power to tax without first waiting for express
delegation. Home Builders Assn. v. City of Lincoln, 271 Neb. 353, 711 N.W.2d 871 (2006).

Article VIII, sec. 9.

Section 81-8,305 does not violate this provision. Pavers, Inc. v. Board of Regents, 276 Neb. 559, 755 N.W.2d
400 (2008).

Article XIII, sec. 3.

This provision prevents the state or any of its governmental subdivisions from extending the state’s credit to
private enterprise; it is designed to prohibit the state from acting as a surety or guarantor of the debt of another.
Japp v. Papio-Missouri River NRD, 273 Neb. 779, 733 N.W.2d 551 (2007).

STATUTES OF THE STATE OF NEBRASKA

1-105.01.

The rules of the Nebraska State Board of Public Accountancy allow the board to both restrict advertising and
require the use of a disclaimer by inactive registrants. Walsh v. State, 276 Neb. 1034, 759 N.W.2d 100 (2009).

1-137.

When a certified public accountant is an officer and shareholder of a corporation, the accountant’s actions
related to the corporation may reflect adversely on the accountant’s fitness to practice as a certified public
accountant and be subject to discipline by the Board of Public Accountancy. Zwygart v. State, 273 Neb. 406, 730
N.W.2d 103 (2007).

1-148.

The Board of Public Accountancy has discretion to impose attorney fees incurred by the board, which may
include fees for an attorney who represents the board and serves as the “prosecutor” in a disciplinary case.
Zwygart v. State, 273 Neb. 406, 730 N.W.2d 103 (2007).

2-3225.

Section (1)(d) of this section violates the prohibition against levying a property tax for state purposes found in
Neb. Const. art. VIII, sec. 1A, and such provision is therefore unconstitutional. Garey v. Nebraska Dept. of Nat.
Resources, 277 Neb. 149, 759 N.W.2d 919 (2009).
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2-3235.

This section gives a natural resources district express authority to cooperate, enter agreements, and furnish aid
to private developers and landowners to carry out projects that benefit the district. Japp v. Papio-Missouri River
NRD, 273 Neb. 779, 733 N.W.2d 551 (2007).

2-3255.

The provisions of this section are a mechanism for appeal solely from decisions or orders of a board of
directors of a natural resources district regarding special improvement projects and are not applicable to decisions
of the board that do not arise in the context of special improvement projects. Japp v. Papio-Missouri River NRD,
271 Neb. 968, 716 N.W.2d 707 (2006).

7-101.

In the narrow context of child custody proceedings pursuant to the Indian Child Welfare Act, the Indian tribe’s
representative does not have to be a Nebraska licensed attorney. In re Interest of Elias L., 277 Neb. 1023, 767
N.W.2d 98 (2009).

7-108.

That an attorney filed notice of an attorney’s lien under this section after discharge by the client does not affect
the lien’s enforceability; the attorney need not file notice of the lien before discharge. Meister v. Meister, 274
Neb. 705, 742 N.W.2d 746 (2007).

The purpose of the notice requirement of this section is to protect innocent persons who have no notice or
knowledge that an attorney claims a lien on the judgment. Stover v. County of Lancaster, 271 Neb. 107, 710
N.W.2d 84 (2006).

When an attorney has given appropriate notice of an attorney’s lien under this section, the lien is perfected and

attaches to funds in the hands of the adverse party and belonging to the attorney’s client. Stover v. County of
Lancaster, 271 Neb. 107, 710 N.W.2d 84 (2006).

12-501.

Under Nebraska’s cemetery association laws, it is apparent that there is a public nature to certain of the
statutory authority given cemetery associations with regard to cemetery property. Sjuts v. Granville Cemetery
Assn., 272 Neb. 103, 719 N.W.2d 236 (2006).

13-902.

Tort actions against political subdivisions of the State of Nebraska are governed exclusively by the Political
Subdivisions Tort Claims Act. McKenna v. Julian, 277 Neb. 522, 763 N.W.2d 384 (2009).

13-906.
Because compliance with the statutory time limits set forth in this section can be determined with precision, the
doctrine of substantial compliance has no application. Geddes v. York County, 273 Neb. 271, 729 N.W.2d 661

(2007).

The plain and ordinary meaning of the phrase “within six months” includes the last day of the 6-month time
period. Geddes v. York County, 273 Neb. 271, 729 N.W.2d 661 (2007).
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In conjunction with section 25-2221 and section 49-801(13), a political subdivision has until the end of the last
day of the 6-month period after a claimant has filed a tort claim upon which to make a final disposition of such
claim. Geddes v. York County, 273 Neb. 271, 729 N.W.2d 661 (2007).

The word “month” as used in this section means calendar month. Geddes v. York County, 273 Neb. 271, 729
N.W.2d 661 (2007).

13-910.

The Political Subdivisions Tort Claims Act provides a list of claims for which sovereign immunity is not
waived. McKenna v. Julian, 277 Neb. 522, 763 N.W.2d 384 (2009).

Political subdivisions are not liable under subsection (4) of this section for actions based upon the revocation of
a license or permit. Rohde v. City of Ogallala, 273 Neb. 689, 731 N.W.2d 898 (2007).

The intentional tort exception under subsection (7) of this section does not apply to bar negligence claims
against a defendant alleging a breach of an independent duty, unrelated to any possible employment relationship
between the assailant and the defendant, to take reasonable steps to prevent an intentional tort. Doe v. Omaha Pub.
Sch. Dist., 273 Neb. 79, 727 N.W.2d 447 (2007).

In order for the discretionary function exception under subsection (2) of this section to apply, the evidence
must show facts of the specific policy and conduct in accordance with that policy. Doe v. Omaha Pub. Sch. Dist.,
273 Neb. 79, 727 N.W.2d 447 (2007).

In order for the due care exception under subsection (1) of this section to apply, an adequate factual record
must exist. Doe v. Omaha Pub. Sch. Dist., 273 Neb. 79, 727 N.W.2d 447 (2007).

A claim alleging that an employee acting within the course and scope of his employment caused a motor
vehicle accident by failing to stop on a rain-slicked street is a claim within and subject to the provisions of the
Political Subdivisions Tort Claims Act. Wise v. Omaha Public Schools, 271 Neb. 635, 714 N.W.2d 19 (2006).

13-911.

A law enforcement officer’s decision and action to terminate a vehicular pursuit do not instantaneously
eliminate the danger to innocent third parties contemplated in this section. That danger continues until the
motorist reasonably perceives that the pursuit has ended and has had an opportunity to discontinue the hazardous,
evasive driving behaviors contemplated in this section. Staley v. City of Omaha, 271 Neb. 543, 713 N.W.2d 457
(20006).

Whether an injury to an innocent third party is “proximately caused by the action of a law enforcement officer

... during vehicular pursuit” is a question of fact which must necessarily be determined on a case-by-case basis.
Staley v. City of Omaha, 271 Neb. 543, 713 N.W.2d 457 (2006).

13-920.

A claim alleging that an employee acting within the course and scope of his employment caused a motor
vehicle accident by failing to stop on a rain-slicked street is a claim within and subject to the provisions of the
Political Subdivisions Tort Claims Act. Wise v. Omaha Public Schools, 271 Neb. 635, 714 N.W.2d 19 (2006).

13-926.

The damage cap embodied in this section applies to all political subdivisions of the State of Nebraska, which
together create a single class of tort-feasors to which the Legislature has chosen to apply uniform rules and
procedures governing tort liability. By limiting the tort liability exposure of all political subdivisions in exactly the
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same manner, the Legislature has enacted a general law which does not contravene the constitutional prohibition
of special legislation. Staley v. City of Omaha, 271 Neb. 543, 713 N.W.2d 457 (2006).

14-117.

The terms “contiguous” and “adjoining” in this section are synonymous. City of Elkhorn v. City of Omaha,
272 Neb. 867, 725 N.W.2d 792 (2007).

Under the “contiguous or adjacent” standard in annexation statutes, municipalities are not required to have
common boundaries with the territory to be annexed, and they may annex territory nearby in proximity through
the simultaneous annexation of a substantial link of connecting territory. City of Elkhorn v. City of Omaha, 272
Neb. 867, 725 N.W.2d 792 (2007).

The “contiguous or adjacent” standard for annexations also applies to “adjoining city.” City of Elkhorn v. City
of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

Under this section, the Legislature intended to permit a metropolitan city to extend its corporate limits so that it
adjoins the corporate limits of a city to be annexed. City of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d
792 (2007).

14-366.

A community college’s use of an entrance/exit drive qualified as a “specific public use” under this section.
Metropolitan Comm. College Area v. City of Omaha, 277 Neb. 782, 765 N.W.2d 440 (2009).

14-410.

Regardless of whether a request for variances was termed an “appeal,” a zoning board of appeals was
exercising appellate jurisdiction when the board granted certain variances. Lamar Co. v. Omaha Zoning Bd. of
Appeals, 271 Neb. 473, 713 N.W.2d 406 (2006).

14-411.

This section acts to stay, upon appeal, proceedings, not only in furtherance of the action appealed from, but
also in related actions, if resolution of those related actions could alter the circumstances under which the original
appeal was taken. Lamar Co. v. Omaha Zoning Bd. of Appeals, 271 Neb. 473, 713 N.W.2d 406 (2006).

14-557.

A “perpetual lien” is not intended to continue delinquent taxes in force against real estate after a statute has
barred a right of action. Rather, the word “perpetual” means that the lien conferred by the statute is fixed upon the
land itself and is primary, overriding all other liens, since a sale thereunder if duly made would extinguish all
other claims. Real estate can still be discharged from a perpetual lien by payment, sale for taxes, or the neglect of
the purchaser to foreclose the lien until after the statute of limitations has run. INA Group v. Young, 271 Neb.
956, 716 N.W.2d 733 (2006).

14-815.

The Metropolitan Utilities District has exclusive authority over the routine inspection of gas furnaces, and this
authority is not shared with the City of Omaha. McNally v. City of Omaha, 273 Neb. 558, 731 N.W.2d 573
(2007).

2010 Cumulative Supplement 10



ANNOTATIONS

16-117.

The valid part of an annexation ordinance may be carried into effect if what remains after the invalid part is
eliminated contains the essential elements of a complete ordinance. County of Sarpy v. City of Papillion, 277 Neb.
829, 765 N.W.2d 456 (2009).

So long as a substantial part of the connecting boundary touches the corporate limits, an annexation will not be
void simply because parts of the connecting side do not touch the city or because portions of the annexed territory
are narrower than the rest. County of Sarpy v. City of Papillion, 277 Neb. 829, 765 N.W.2d 456 (2009).

A city of the first class must adopt a specified annexation resolution and plan for extending services before
annexing land. City of Elkhorn v. City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

16-726.

Noncompliance with the filing requirement of this section may be asserted as a defense in an action to recover
on a claim against a city of the first class. Niemoller v. City of Papillion, 276 Neb. 40, 752 N.W.2d 132 (2008).

Where a claim is not filed with the city clerk — the person designated by statute as the authorized recipient — a
substantial compliance analysis is not applicable. Niemoller v. City of Papillion, 276 Neb. 40, 752 N.W.2d 132
(2008).

17-201.

Incorporation as a village is not permissible if the area of the proposed village has previously been incorporated
under any Nebraska statute. State ex rel. Lanman v. Board of Cty. Commissioners, 277 Neb. 492, 763 N.W.2d
392 (2009).

A sanitary and improvement district is a public corporate entity within the boundaries of which a village may
not be incorporated pursuant to this section. State ex rel. Lanman v. Board of Cty. Commissioners, 277 Neb. 492,
763 N.W.2d 392 (2009).

17-405.01.

Neither the shape of the annexed tract nor the purpose for the annexation determines whether an annexation is
lawful. County of Sarpy v. City of Gretna, 273 Neb. 92, 727 N.W.2d 690 (2007).

Contiguity or adjacency requires the connecting point between the land sought to be annexed and the corporate
boundary to be substantially adjacent. County of Sarpy v. City of Gretna, 273 Neb. 92, 727 N.W.2d 690 (2007).

18-2142.01.

Subsection (2) of this section requires that a party wishing to challenge a contract that provides financing for an
approved redevelopment project initiate any suit, action, or challenge within 30 days of the party’s formally
entering into the contract; after 30 days, the project shall be conclusively deemed to have complied with
Nebraska’s community development laws. Community Dev. Agency v. PRP Holdings, 277 Neb. 1015, 767
N.W.2d 68 (2009).

21-1949.
Notice to the Attorney General as an interested party is an essential prerequisite to proceeding in an action
involving a public benefit corporation, but once the notice is given, failure to provide such notice within 10 days

of the filing of the original complaint does not constitute a jurisdictional defect foreclosing further action. Gilbert
& Martha Hitchcock Found. v. Kountze, 275 Neb. 978, 751 N.W.2d 129 (2008).
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Effective notice to the Attorney General is an essential prerequisite to proceeding in any action involving a
public benefit corporation for which such notice is required. Hitchcock Foundation v. Kountze, 272 Neb. 251, 720
N.W.2d 31 (2006).

21-1977.

Effective notice to the Attorney General is an essential prerequisite to proceeding in any action involving a
public benefit corporation for which such notice is required. Hitchcock Foundation v. Kountze, 272 Neb. 251, 720
N.W.2d 31 (2006).

21-1987.

The term “transaction” generally connotes negotiations or a consensual bilateral arrangement between the
corporation and another party or parties that concern their respective and differing economic rights or interests —
not simply a unilateral action by the corporation, but, rather, a “deal.” Glad Tidings v. Nebraska Dist. Council,
273 Neb. 960, 734 N.W.2d 731 (2007).

21-2086.

To succeed in an action brought under subsection (1) of this section, the prohibited conduct must be proved,
and it must be shown that removal of a director is in the best interests of the corporation. More specifically, the
district court may remove a director in an action brought by shareholders holding at least 10 percent of the
outstanding shares if the court, after reviewing the evidence, finds that the director engaged in fraudulent or
dishonest conduct or engaged in a gross abuse of authority or discretion with respect to the corporation and also
finds that the removal of the director is in the corporation’s best interests. Neiman v. Tri R Angus, 274 Neb. 252,
739 N.W.2d 182 (2007).

The language of this section leads to the conclusion that judicial removal of a director is an extraordinary
remedy. Neiman v. Tri R Angus, 274 Neb. 252, 739 N.W.2d 182 (2007).

21-20,138.
The phrase “all, or substantially all,” as used in subsection (1)(c) of this section, means a sale of corporate

assets that, quantitatively or qualitatively, would result in a fundamental change in the nature of the corporation.
State ex rel. Columbus Metal v. Aaron Ferer & Sons, 272 Neb. 758, 725 N.W.2d 158 (2006).

21-20,172.

Subsection (3) of this section was intended to preserve the judicially developed doctrine that internal corporate
affairs are governed by the state of incorporation even when the corporation’s business and assets are located
primarily in other states. Johnson v. Johnson, 272 Neb. 263, 720 N.W.2d 20 (2006).

23-114.

If the mode or manner by which a certain action is to be taken is prescribed in a statute or charter, that method
must generally be followed. State ex rel. Musil v. Woodman, 271 Neb. 692, 716 N.W.2d 32 (2006).

23-114.01.

Subsection (5) of this section provides for a right of appeal to the district court from a decision by the county
planning commission or county board of commissioners or supervisors, without setting forth any procedure for
prosecuting the appeal. Therefore, the appeal procedure in section 25-1937 is also implicated. In re Application of
Olmer, 275 Neb. 852, 752 N.W.2d 124 (2008).
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23-135.

An appeal from a final order of the county civil service commission is a petition in error, not an original breach
of contract action against the county; an employee appealing the order is not required to file a claim with the
county under this section. Pierce v. Douglas Cty. Civil Serv. Comm., 275 Neb. 722, 748 N.W.2d 660 (2008).

23-2515.

When the county civil service commission acts in a judicial manner, a party adversely affected by its decision
is entitled to appeal to the district court through the petition in error statutes. Pierce v. Douglas Cty. Civil Serv.
Comm., 275 Neb. 722, 748 N.W.2d 660 (2008).

An appeal from a final order of the county civil service commission is a petition in error, not an original breach
of contract action against the county under section 23-135. Pierce v. Douglas Cty. Civil Serv. Comm., 275 Neb.
722, 748 N.W.2d 660 (2008).

The district court had jurisdiction over a former employee’s petition in error claiming that the county public
properties department breached grievance procedures under a collective bargaining agreement in terminating his
employment. Pierce v. Douglas Cty. Civil Serv. Comm., 275 Neb. 722, 748 N.W.2d 660 (2008).

24-109.

Nebraska’s impeachment statutes specifically provide that a state officer may be impeached notwithstanding
the offense for which said officer is tried occurred during a term of office immediately preceding. Nebraska
Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

24-517.

In common-law and equity actions relating to decedents’ estates, the county courts have concurrent original
jurisdiction with the district courts. When the jurisdiction of the county court and the district court is concurrent,
the basic principles of judicial administration require that the court which first acquires jurisdiction should retain it
to the exclusion of the other court. Washington v. Conley, 273 Neb. 908, 734 N.W.2d 306 (2007).

24-722.

A clear violation of the Nebraska Code of Judicial Conduct constitutes, at a minimum, a violation of subsection
(6) of this section. In re Complaint Against Lindner, 271 Neb. 323, 710 N.W.2d 866 (2006).

24-1106.

Subsection (1) of this section does not require that all constitutional arguments, no matter how insubstantial,
bypass review by the Court of Appeals. For the constitutionality of a statute to be genuinely “involved” in an
appeal, the constitutional issue must be real and substantial; not merely colorable. For a constitutional claim to be
real and substantial, the contention must disclose a contested matter of right, which presents a legitimate question
involving some fair doubt and reasonable room for disagreement. State v. Nelson, 274 Neb. 304, 739 N.W.2d 199
(2007).

25-201.01.

The dismissal of a plaintiff’s first action for failure to abide by the progression standards is a dismissal because
of a lack of action under this section. Zitterkopf v. Maldonado, 273 Neb. 145, 727 N.W.2d 696 (2007).

This section includes a savings clause for actions filed in federal court that are dismissed because of the loss of
diversity jurisdiction. Brodine v. Blue Cross Blue Shield, 272 Neb. 713, 724 N.W.2d 321 (2006).
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25-205.

In a suit against the guarantors of a promissory note that contains an optional acceleration clause, the statute of
limitations for an action on the whole indebtedness due begins to run from the time the creditor takes positive
action indicating that the creditor has elected to exercise the option. City of Lincoln v. Hershberger, 272 Neb. 839,
725 N.W.2d 787 (2007).

In this case, the general 5-year statute of limitations must yield to the 3-year provision in a health insurance
policy because such provision is authorized by the statutes regulating health insurance policies. Brodine v. Blue
Cross Blue Shield, 272 Neb. 713, 724 N.W.2d 321 (2006).

A cause of action on an insurer’s duty to defend does not run until the underlying action is resolved against the
insured. Dutton-Lainson Co. v. Continental Ins. Co., 271 Neb. 810, 716 N.W.2d 87 (2006).

25-207.

A claim for damages caused by a continuing tort can be maintained for injuries caused by conduct occurring
within the statutory limitations period. When there are continuing or repeated wrongs that are capable of being
terminated, a claim accrues every day the wrong continues or each time it is repeated, the result being that a
plaintiff is only barred from recovering damages that were ascertainable prior to the statutory period preceding the
lawsuit. Alston v. Hormel Foods Corp., 273 Neb. 422, 730 N.W.2d 376 (2007).

25-213.

Under this section, a person is within the age of 20 years until he or she becomes 21 years old. Carruth v. State,
271 Neb. 433, 712 N.W.2d 575 (2006).

25-217.

The provisions of this section requiring service of process are not applicable to condemnation actions. Wooden
v. County of Douglas, 275 Neb. 971, 751 N.W.2d 151 (2008).

Pursuant to this section, an action is dismissed by operation of law as to any defendant who is named and who
is not served with process within 6 months after the complaint is filed. Reid v. Evans, 273 Neb. 714, 733 N.W.2d
186 (2007).

25-222.

In order for a continuous relationship to toll the statute of limitations regarding a claim for malpractice, there
must be a continuity of the relationship and services for the same or related subject matter after the alleged
professional negligence. Bellino v. McGrath North, 274 Neb. 130, 738 N.W.2d 434 (2007).

The discovery exception of this section is a tolling provision which permits the filing of an action after the

2-year statute of limitations only in those circumstances where the cause of action was not discovered and could
not reasonably have been discovered within that period. Carruth v. State, 271 Neb. 433, 712 N.W.2d 575 (2006).

25-319.

An individual who cannot maintain his or her individual cause of action against a defendant is unqualified to
represent a purported class in a class action. Lynch v. State Farm Mut. Auto. Ins. Co., 275 Neb. 136, 745 N.W.2d
291 (2008).

2010 Cumulative Supplement 14



ANNOTATIONS

25-322.

An order reviving an action, whether the order was entered in proceedings under this section or under sections
25-1403 to 25-1420, is not a final order from which an appeal may immediately be taken. The order may be
reviewed after final judgment in the case. Platte Valley Nat. Bank v. Lasen, 273 Neb. 602, 732 N.W.2d 347
(2007).

25-328.

The existence of a statutory right of intervention before trial does not prevent a court of equity from allowing
intervention after judgment. Meister v. Meister, 274 Neb. 705, 742 N.W.2d 746 (2007).

The interest required as a prerequisite to intervention is a direct and legal interest in the controversy, which is
an interest of such character that the intervenor will lose or gain by the direct operation and legal effect of the
judgment which may be rendered in the action. Koch v. Aupperle, 274 Neb. 52, 737 N.W.2d 869 (2007).

In order to intervene under this section, the intervenor must have a direct and legal interest of such character
that the intervenor will lose or gain by the direct operation and legal effect of the judgment which may be
rendered in the action. Spear T Ranch v. Knaub, 271 Neb. 578, 713 N.W.2d 489 (2006).

Under equity principles, laches, or unreasonable delay, is a proper reason to deny intervention. Merz v. Seeba,
271 Neb. 117, 710 N.W.2d 91 (2006).

25-330.

Seeking leave to intervene by motion, and not by complaint, is not a procedural bar to intervention under this
section. State ex rel. Lanman v. Board of Cty. Commissioners, 277 Neb. 492, 763 N.W.2d 392 (2009).

25-415.

The proper procedure in Nebraska courts for a party to enforce a forum selection clause naming another state
as a forum is to file a motion to dismiss pursuant to this section. Polk Cty. Rec. Assn. v. Susquehanna Patriot
Leasing, 273 Neb. 1026, 734 N.W.2d 750 (2007).

Aside from factual findings, a ruling on a motion to dismiss pursuant to this section is subject to de novo
review. Where the trial court’s decision is based upon the complaint and its own determination of disputed factual
issues, an appellate court reviews the factual findings under the “clearly erroneous” standard. Polk Cty. Rec. Assn.
v. Susquehanna Patriot Leasing, 273 Neb. 1026, 734 N.W.2d 750 (2007).

In the absence of one of the five listed exceptions, this section requires dismissal of an action only when the
forum selection clause is mandatory. If the forum selection clause is permissive rather than mandatory, this
section does not require dismissal of the Nebraska action. Polk Cty. Rec. Assn. v. Susquehanna Patriot Leasing,
273 Neb. 1026, 734 N.W.2d 750 (2007).

A party seeking to avoid a contractual forum selection clause bears a heavy burden of showing that the clause
should not be enforced, and, accordingly, the party seeking to avoid the forum selection clause bears the burden of
proving that one of the statutory exceptions applies. Polk Cty. Rec. Assn. v. Susquehanna Patriot Leasing, 273
Neb. 1026, 734 N.W.2d 750 (2007).

A forum is seriously inconvenient only if one party would be effectively deprived of a meaningful day in court.
Polk Cty. Rec. Assn. v. Susquehanna Patriot Leasing, 273 Neb. 1026, 734 N.W.2d 750 (2007).

A forum selection clause can be avoided for fraud only when the fraud relates to procurement of the forum
selection clause itself, standing independently from the remainder of the agreement. Polk Cty. Rec. Assn. v.
Susquehanna Patriot Leasing, 273 Neb. 1026, 734 N.W.2d 750 (2007).
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25-534.

This section did not apply when the defendant in a paternity action did not appear in the action. State v.
Buckhalter, 273 Neb. 443, 730 N.W.2d 340 (2007).

25-536.

Nebraska’s long-arm statute extends Nebraska’s jurisdiction over nonresidents having any contact with or
maintaining any relation to this state as far as the U.S. Constitution permits. S.L. v. Steven L., 274 Neb. 646, 742
N.W.2d 734 (2007).

Nebraska’s long-arm statute confers jurisdiction over a noncustodial parent who removes a minor child from
the child’s Nebraska home under the guise of exercising visitation rights in another jurisdiction and then
intentionally subjects the child to harm before returning her to this state. S.L. v. Steven L., 274 Neb. 646, 742
N.W.2d 734 (2007).

A parent company had sufficient minimum contacts with Nebraska for a Nebraska court to exercise personal
jurisdiction where the parent company contracted with its Nebraska subsidiary, coordinated the exchange of
equipment between the subsidiary and other centers, prepared all tax reports, provided all forms necessary for
operations in Nebraska, and operated a toll-free telephone number and Web site accessible from Nebraska.
Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007).

25-901.

Read together, this section and section 44-359 prohibit an award of attorney fees to a plaintiff, in a suit against
the plaintiff’s insurer, who rejects an offer to allow judgment and later fails to recover more than the amount
offered. Young v. Midwest Fam. Mut. Ins. Co., 272 Neb. 385, 722 N.W.2d 13 (2006).

This section applies to offers to allow judgment against a defendant, which, under the plain meaning of this
section, are not equivalent to settlement offers. Young v. Midwest Fam. Mut. Ins. Co., 272 Neb. 385, 722 N.W.2d
13 (2006).

For an insurer to take advantage of the protection of this section, the insurer must expressly comply with the

requirement that an offer to allow judgment be made. Young v. Midwest Fam. Mut. Ins. Co., 272 Neb. 385, 722
N.W.2d 13 (2006).

25-1026.

As a general rule, a garnishee owes a duty to act in good faith and answer fully and truthfully all proper
interrogatories presented to him. Petersen v. Central Park Properties, 275 Neb. 220, 745 N.W.2d 884 (2008).

25-1028.

If the garnishee fails to answer interrogatories, it is presumed that the garnishee is indebted to the judgment
debtor in the full amount of the judgment creditor’s claim. This is a rebuttable presumption. Petersen v. Central
Park Properties, 275 Neb. 220, 745 N.W.2d 884 (2008).

25-1079.

All reasonable damages may be recovered by an enjoined party if the injunction was granted in error.
Reasonable attorney fees incurred in dissolving the bond may also be recovered. Koch v. Aupperle, 277 Neb. 560,
763 N.W.2d 415 (2009).
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25-1116.

If it becomes necessary to give further instructions to the jury during deliberation, the proper practice is to call
the jury into open court and to give any additional instructions in writing in the presence of the parties or their
counsel. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

25-1142.

In order to make a sufficient showing for a new trial on the ground of newly discovered evidence, the proof in
support thereof must show that such evidence is now available which neither the litigant nor counsel could have
discovered by the exercise of reasonable diligence and that the evidence is not merely cumulative, but competent,
relevant, and material, and of such character as to reasonably justify a belief that its admission would bring about
a different result if a new trial were granted. Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728
N.W.2d 570 (2007).

25-1224.

A DNA sample is not documentary in nature and is not discoverable under this section. State v. McKinney, 273
Neb. 346, 730 N.W.2d 74 (2007).

25-1301.

This section sets forth two ministerial requirements for a final judgment: the rendition of the judgment and the
entry thereof. Kilgore v. Nebraska Dept. of Health & Human Servs., 277 Neb. 456, 763 N.W.2d 77 (2009).

For a final judgment to exist, there must be an order that is both signed by the court and file stamped and dated
by the clerk of the court. Kilgore v. Nebraska Dept. of Health & Human Servs., 277 Neb. 456, 763 N.W.2d 77
(2009).

25-1315.

A postconviction motion presents a single cause of action, and the various facts alleged as evidence that the
defendant is entitled to postconviction relief are but multiple theories of recovery. State v. Poindexter, 277 Neb.
936, 766 N.W.2d 391 (2009).

The trial court’s mere oral announcement of its judgment, without a written entry that is signed by the court,
file stamped, and dated, is insufficient to render final judgment. Kilgore v. Nebraska Dept. of Health & Human
Servs., 277 Neb. 456, 763 N.W.2d 77 (2009).

One may bring an appeal pursuant to this section only when (1) multiple causes of action or multiple parties are
present, (2) the court enters a “final order” within the meaning of section 25-1902 as to one or more but fewer
than all of the causes of action or parties, and (3) the trial court expressly directs the entry of such final order and
expressly determines that there is no just reason for delay of an immediate appeal. Cerny v. Todco Barricade Co.,
273 Neb. 800, 733 N.W.2d 877 (2007).

In deciding whether to grant certification under subsection (1) of this section, a trial court must address two
distinct issues. A trial court must first determine that it is dealing with a “final judgment.” It must be a “judgment”
in the sense that it is a decision upon a cognizable claim for relief, and it must be “final” in the sense that it is an
ultimate disposition of an individual claim entered in the course of a multiple claims action. Once having found
finality, the trial court must go on to determine whether there is any just reason for delay. Cerny v. Todco
Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007).

Certification of a final judgment must be reserved for the unusual case in which the costs and risks of
multiplying the number of proceedings and of overcrowding the appellate docket are outbalanced by pressing
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needs of the litigants for an early and separate judgment as to some claims or parties. Cerny v. Todco Barricade
Co., 273 Neb. 800, 733 N.W.2d 877 (2007).

The power this section confers upon the trial judge should only be used in the infrequent harsh case as an
instrument for the improved administration of justice, based on the likelihood of injustice or hardship to the
parties of a delay in entering a final judgment as to part of the case. Cerny v. Todco Barricade Co., 273 Neb. 800,
733 N.W.2d 877 (2007).

When a trial court concludes that entry of judgment under this section is appropriate, it should ordinarily make
specific findings setting forth the reasons for its order. Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d
877 (2007).

A trial court considering certification of a final judgment under this section should weigh factors such as (1)
the relationship between the adjudicated and unadjudicated claims; (2) the possibility that the need for review
might or might not be mooted by future developments in the trial court; (3) the possibility that the reviewing court
might be obliged to consider the same issue a second time; (4) the presence or absence of a claim or counterclaim
which could result in setoff against the judgment sought to be made final; and (5) miscellaneous factors such as
delay, economic and solvency considerations, shortening the time of trial, frivolity of competing claims, expense,
and the like. Cerny v. Todco Barricade Co., 273 Neb. 800, 733 N.W.2d 877 (2007).

25-1329.

A “judgment,” for purposes of a motion to alter or amend a judgment pursuant to this section, is the final
determination of the rights of the parties in an action, or a court’s final consideration and determination of the
respective rights and obligations of the parties to an action as those rights and obligations presently exist.
Timmerman v. Neth, 276 Neb. 585, 755 N.W.2d 798 (2008).

A “judgment,” for purposes of this section, does not include an appellate decision of a district court.
Timmerman v. Neth, 276 Neb. 585, 755 N.W.2d 798 (2008).

If, and only if, an amendment to a final judgment or decree affects the rights or obligations of the parties or
creates a right of appeal that did not exist, a motion to alter or amend the amended judgment or decree terminates
the running of the time for appeal from the original judgment or decree. Law Offices of Ronald J. Palagi v.
Howard, 275 Neb. 334, 747 N.W.2d 1 (2008).

A motion to alter or amend is not an appropriate motion to file after the decision of a district court where the
district court is functioning as an intermediate court of appeals and the motion does not toll the time for filing a
notice of appeal. Goodman v. City of Omaha, 274 Neb. 539, 742 N.W.2d 26 (2007).

25-1403.

An order reviving an action, whether the order was entered in proceedings under section 25-322 or under this
section to section 25-1420, is not a final order from which an appeal may immediately be taken. The order may be
reviewed after final judgment in the case. Platte Valley Nat. Bank v. Lasen, 273 Neb. 602, 732 N.W.2d 347
(2007).

25-1408.

An order reviving an action, whether the order was entered in proceedings under section 25-322 or under
sections 25-1403 to 25-1420, is not a final order from which an appeal may immediately be taken. The order may
be reviewed after final judgment in the case. Platte Valley Nat. Bank v. Lasen, 273 Neb. 602, 732 N.W.2d 347
(2007).
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25-1901.

When an entity such as a city council is exercising its judicial functions, the petition in error statute is the
proper method for challenging such actions. Johnson v. City of Kearney, 277 Neb. 481, 763 N.W.2d 103 (2009).

Where a city building board of review received evidence and considered statements by the applicant and city
officials before making its determination of whether the facts supported the notice of violation, the board
exercised “judicial functions.” McNally v. City of Omaha, 273 Neb. 558, 731 N.W.2d 573 (2007).

25-1902.

An order granting an evidentiary hearing on some issues presented in a postconviction motion but denying a
hearing on others is a final order. State v. Poindexter, 277 Neb. 936, 766 N.W.2d 391 (2009).

Under this section, the three types of final orders which may be reviewed on appeal are (1) an order which
affects a substantial right in an action and which in effect determines the action and prevents a judgment, (2) an
order affecting a substantial right made during a special proceeding, and (3) an order affecting a substantial right
made on summary application in an action after a judgment is rendered. Kilgore v. Nebraska Dept. of Health &
Human Servs., 277 Neb. 456, 763 N.W.2d 77 (2009).

Proceedings regarding modification of a marital dissolution, which are controlled by section 42-364, are
special proceedings as defined by this section. Steven S. v. Mary S., 277 Neb. 124, 760 N.W.2d 28 (2009).

Under this section, custody determinations are considered special proceedings. Steven S. v. Mary S., 277 Neb.
124, 760 N.W.2d 28 (2009).

A proceeding under section 30-2454 to remove a personal representative for cause is a special proceeding
within the meaning of this section. In re Estate of Nemetz, 273 Neb. 918, 735 N.W.2d 363 (2007).

An order reviving an action is not a final order from which an appeal may immediately be taken; the order may
be reviewed after final judgment in the case. Platte Valley Nat. Bank v. Lasen, 273 Neb. 602, 732 N.W.2d 347
(2007).

The resolution of a motion to amend a postconviction motion to assert additional claims does not affect a
substantial right and is not a final order under this section. State v. Hudson, 273 Neb. 42, 727 N.W.2d 219 (2007).

A proceeding to determine the competency of an accused to stand trial is a special proceeding within the
meaning of this section. An order finding the accused competent to stand trial is not a final order from which an
appeal may be taken under section 25-1911. If an accused is found guilty, he may raise the issue of his
competency on appeal. State v. Lassek, 272 Neb. 523, 723 N.W.2d 320 (2006).

A substantial right can be affected by an order if the right is irrevocably lost by operation of the order, while a
substantial right is not affected when that right can be effectively vindicated in an appeal from the final judgment.
State v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006).

None of the many steps or proceedings necessary or permitted to be taken in an action to commence it, to join

issues in it, and conduct it to a final hearing and judgment can be a special proceeding within the terms of this
section. State v. Vela, 272 Neb. 287, 721 N.W.2d 631 (2006).

25-1905.

The timely filing of the praecipe for transcript with the clerk of the district court satisfies the jurisdictional
filing requirement, even if the tribunal does not timely prepare and furnish the transcript for filing with the clerk
of the district court. McNally v. City of Omaha, 273 Neb. 558, 731 N.W.2d 573 (2007).
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25-1911.

A proceeding to determine the competency of an accused to stand trial is a special proceeding within the
meaning of section 25-1902. An order finding the accused competent to stand trial is not a final order from which
an appeal may be taken under this section. If an accused is found guilty, he may raise the issue of his competency
on appeal. State v. Lassek, 272 Neb. 523, 723 N.W.2d 320 (2006).

25-1912.

The tolling motions listed in subsection (3) of this section are ineffective when a district court is acting as an
intermediate court of appeals. Timmerman v. Neth, 276 Neb. 585, 755 N.W.2d 798 (2008).

25-1937.

Subsection (5) of section 23-114.01 provides for a right of appeal to the district court from a decision by the
county planning commission or county board of commissioners or supervisors, without setting forth any
procedure for prosecuting the appeal. Therefore, the appeal procedure in this section is also implicated. In re
Application of Olmer, 275 Neb. 852, 752 N.W.2d 124 (2008).

25-2001.

A party seeking to set aside a judgment after term for fraud under subsection (4)(b) of this section must prove
that he or she exercised due diligence at the former trial and was not at fault or negligent in the failure to secure a
just decision. Nielsen v. Nielsen, 275 Neb. 810, 749 N.W.2d 485 (2008).

Pursuant to subsection (3) of this section, “pendency” refers to the period of time after notice of appeal has
been filed but before the parties have submitted the case at argument. Eicher v. Mid America Fin. Invest. Corp.,
275 Neb. 462, 748 N.W.2d 1 (2008).

“Submitted for decision” refers to the period after the case was submitted at oral argument but before appellate
court’s opinion has issued. Eicher v. Mid America Fin. Invest. Corp., 275 Neb. 462, 748 N.W.2d 1 (2008).

A district court may freely correct clerical errors after notice of appeal has been filed up until the time the
parties submit the case at the conclusion of arguments. After that time, the district court must obtain leave of the
appellate court to fix a clerical error in a prior order. Eicher v. Mid America Fin. Invest. Corp., 275 Neb. 462, 748
N.W.2d 1 (2008).

25-21,185.07.

The Legislature did not intend for the comparative negligence scheme to apply in actions based on strict
liability after February 8, 1992. Shipler v. General Motors Corp., 271 Neb. 194, 710 N.W.2d 807 (2006).

25-21,185.09.

The language of this section allows a jury to compare a plaintiff’s contributory negligence to the negligence of
a defendant or defendants. It does not provide that the plaintiff’s negligence may be applied in the plaintiff’s cause
of action based upon strict liability in tort. Shipler v. General Motors Corp., 271 Neb. 194, 710 N.W.2d 807
(20006).

25-21,185.10.

When, because of the settlement with one of the defendants, the action no longer involves multiple party
defendants, then this section is no longer applicable. Tadros v. City of Omaha, 273 Neb. 935, 735 N.W.2d 377
(2007).
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This section does not provide that one defendant’s negligence may be compared to another in a cause of action
for strict liability in tort. Shipler v. General Motors Corp., 271 Neb. 194, 710 N.W.2d 807 (2006).

25-21,185.11.

When a claimant settles with a joint tort-feasor, the claimant forfeits joint and several liability for economic
damages and cannot recover from a nonsettling joint tort-feasor more than that tort-feasor’s proportionate share of
liability. Tadros v. City of Omaha, 273 Neb. 935, 735 N.W.2d 377 (2007).

25-21,206.

The waiver of immunity under this section is broad enough to encompass class action suits. Livengood v.
Nebraska State Patrol Ret. Sys., 273 Neb. 247, 729 N.W.2d 55 (2007).

25-21,237.

Under the Restatement (Second) of Conflict of Laws section 146 (1971), the law of the site of an injury is
usually applied to determine liability, except where another state has a more significant relationship on a
particular issue. The fact that Nebraska has a guest statute provides this state with a more significant relationship
to the parties when they are residents of Nebraska. Heinze v. Heinze, 274 Neb. 595, 742 N.W.2d 465 (2007).

Nebraska law applied to a tort action arising from an automobile accident that occurred in Colorado when both
the driver and the injured party were residents of Nebraska at the time of the accident, the trip began and was
intended to end in Nebraska, the parties lived and worked in Nebraska, and their relationship was centered in
Nebraska. Heinze v. Heinze, 274 Neb. 595, 742 N.W.2d 465 (2007).

25-2221.

This section establishes a uniform rule applicable alike to the construction of statutes and to matters of practice,
which the Nebraska Supreme Court has regularly applied in computing time periods specified in other statutes.
Geddes v. York County, 273 Neb. 271, 729 N.W.2d 661 (2007).

In conjunction with this section and subsection (13) of section 49-801, a political subdivision has until the end
of the last day of the 6-month period after a claimant has filed a tort claim upon which to make a final disposition
of such claim. Geddes v. York County, 273 Neb. 271, 729 N.W.2d 661 (2007).

25-2602.02.

When a contract containing an arbitration clause is governed by federal law, the failure to include the statutory
language of this section does not make the arbitration clause unenforceable. Aramark Uniform & Career Apparel
v. Hunan, Inc., 276 Neb. 700, 757 N.W.2d 205 (2008).

25-2613.

A court may refuse to enforce an arbitration award that is contrary to a public policy that is explicit, well
defined, and dominant. Such a public policy must be ascertained by reference to laws and legal precedents, not
from general considerations of supposed public interests; but the arbitration award need not itself violate positive
law to be unenforceable as against public policy. State v. Henderson, 277 Neb. 240, 762 N.W.2d 1 (2009).

25-2620.

In reviewing a trial court’s decision to vacate, modify, or confirm an arbitration award under Nebraska’s
Uniform Arbitration Act, an appellate court is obligated to reach a conclusion independent of the trial court’s
ruling regarding questions of law; however, the trial court’s factual findings will not be set aside on appeal unless
clearly erroneous. Aramark Uniform & Career Apparel v. Hunan, Inc., 276 Neb. 700, 757 N.W.2d 205 (2008).
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27-101.

In proceedings where the Nebraska Evidence Rules apply, the admissibility of evidence is controlled by the
Nebraska Evidence Rules; judicial discretion is involved only when the rules make discretion a factor in
determining admissibility. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Where the Nebraska Evidence Rules commit the evidentiary question at issue to the discretion of the trial court,
an appellate court reviews the admissibility of evidence for an abuse of discretion. State v. Draganescu, 276 Neb.
448, 755 N.W.2d 57 (2008).

When a state evidence rule is substantially similar to a corresponding federal rule of evidence, state courts may
look to federal decisions interpreting the corresponding federal rule for guidance in construing the state rule. State
v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

27-103.

In order to predicate error upon a ruling of the court refusing to permit a witness to testify, or to answer a
specific question, the record must show an offer to prove the facts sought to be elicited. State v. Schreiner, 276
Neb. 393, 754 N.W.2d 742 (2008); Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754 N.W.2d
406 (2008).

Subsection (1)(b) of this section allows an appellate court to find error in an exclusionary ruling when the
substance of the evidence was apparent from the context even without an offer of proof. State v. Rodriguez, 272
Neb. 930, 726 N.W.2d 157 (2006).

27-104.

Unlike its counterpart in the Federal Rules of Evidence, subsection (1) of this section requires a court to first
determine whether evidence is admissible under the hearsay rules before considering whether it is properly
authenticated. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

27-201.

A court may judicially notice adjudicative facts, which are not subject to reasonable dispute, at any stage of the
proceeding. Pennfield Oil Co. v. Winstrom, 276 Neb. 123, 752 N.W.2d 588 (2008).

In interwoven and interdependent cases, an appellate court may examine its own records and take judicial
notice of the proceedings and judgment in a former action involving one of the parties. Pennfield Oil Co. v.
Winstrom, 276 Neb. 123, 752 N.W.2d 588 (2008).

An appellate court may take judicial notice of a document, including briefs filed in an appeal, in a separate but

related action concerning the same subject matter in the same court. Pennfield Oil Co. v. Winstrom, 276 Neb. 123,
752 N.W.2d 588 (2008).

27-401.

The term “pertinent” as used within the context of section 27-404(1)(b) is synonymous with the term
“relevant” as used in this section. State v. Floyd, 277 Neb. 502, 763 N.W.2d 91 (2009).

The exercise of judicial discretion is implicit in determining the relevance of evidence, and a trial court’s

decision regarding relevance will not be reversed absent an abuse of discretion. State v. Draganescu, 276 Neb.
448, 755 N.W.2d 57 (2008).
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Evidence is “relevant” if it tends in any degree to alter the probability of a material fact. State v. Draganescu,
276 Neb. 448, 755 N.W.2d 57 (2008).

Relevancy of evidence requires only that the degree of probativeness be something more than nothing. State v.
Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

An airline ticket stub found in the defendant’s pocket, which showed that the defendant had a seat on a flight
from Los Angeles, California, to Las Vegas, Nevada, and from which it could be inferred that he lied to a state
trooper about driving straight back to Michigan from Washington, was probative of the defendant’s consciousness
of guilt and, thus, relevant in the prosecution for possession of a controlled substance with intent to deliver. State
v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Evidence of a defendant’s consciousness of guilt is relevant as a circumstance supporting an inference that the
defendant is guilty of the crime charged. When the evidence is sufficient to justify an inference that the defendant
acted with consciousness of guilt, the fact finder can consider such evidence even if the conduct could be
explained in another way. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Unlike general denials of guilt, a defendant’s exculpatory statements of fact that are proved to be false at trial
are probative of the defendant’s consciousness of guilt. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57
(2008).

In a malpractice action involving professional negligence, the burden of proof is upon the plaintiff to
demonstrate the generally recognized medical standard of care, that there was a deviation from that standard by
the defendant, and that the deviation was the proximate cause of the plaintiff’s alleged injuries. Karel v. Nebraska
Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007).

27-403.

Under this section, evidence may be excluded if its probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury, but only evidence tending to suggest a decision
on an improper basis is unfairly prejudicial. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

The fact that evidence is prejudicial is not enough to require exclusion under this section, because most, if not
all, of the evidence a party offers is calculated to be prejudicial to the opposing party; it is only evidence which
has a tendency to suggest a decision on an improper basis that is unfairly prejudicial under this section. State v.
Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).

27-404.

The term “pertinent” as used within the context of subsection (1)(b) of this section is synonymous with the
term “relevant” as used in section 27-401. State v. Floyd, 277 Neb. 502, 763 N.W.2d 91 (2009).

Evidence of prior bad acts which is relevant for any purpose other than to show the actor’s propensity is
admissible under subsection (2) of this section. Evidence that is offered for a proper purpose is often referred to as
having “special” or “independent relevance,” which means its relevance does not depend on its tendency to show
propensity. Sturzenegger v. Father Flanagan’s Boys” Home, 276 Neb. 327, 754 N.W.2d 406 (2008).

Evidence of a plaintiff’s prior bad acts may be admitted, pursuant to subsection (2) of this section, where it
rebuts the plaintiff’s evidence of damages. Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754
N.W.2d 406 (2008).

Whether subsection (2) of this section or section 27-608(2) applies to the admissibility of other-acts evidence
depends on the purpose for which the proponent introduced the other-acts evidence. Subsection (2) of this section
applies when extrinsic evidence is offered as relevant to a material issue in the case. Section 27-608(2) applies
when extrinsic evidence is offered to impeach a witness, to show the character of the witness for untruthfulness —
in other words, where the only theory of relevance is impeachment by prior misconduct. So, because section
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27-608(2) affects only evidence of prior instances of conduct when properly relevant solely for the purpose of
attacking or supporting a witness’ credibility, it in no way affects the admission of evidence of such prior acts for
other purposes under subsection (2) of this section. Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327,
754 N.W.2d 406 (2008).

In a prosecution for child abuse, evidence of previous abuse of a child is admissible to show absence of
accident only if the state shows by a preponderance of the evidence that there is a connection between the
defendant and the child’s injuries. State v. Kuehn, 273 Neb. 219, 728 N.W.2d 589 (2007).

Bad acts that form the factual setting of the crime in issue or that form an integral part of the crime charged are
not covered under subsection (2) of this section. State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).

Where evidence of other crimes is so blended or connected with the ones on trial so that proof of one
incidentally involves the others, or explains the circumstances, or tends logically to prove any element of the
crime charged, it is admissible as an integral part of the immediate context of the crime charged. When the other
crimes evidence is so integrated, it is not extrinsic and therefore not governed by this section. State v. Robinson,
271 Neb. 698, 715 N.W.2d 531 (2006).

In a murder trial, evidence of the defendant’s returning from a city and of a vehicle the defendant drove being
burned in a field in that city was intrinsic to the crimes for which he was charged. Accordingly, the trial court did
not err in admitting this evidence without first conducting a hearing pursuant to this section. State v. Robinson,
271 Neb. 698, 715 N.W.2d 531 (2006).

27-406.

Admissibility of habit evidence depends on the trial judge’s evaluation of the particular facts and is thus
reviewed for an abuse of discretion. Borley Storage & Transfer Co. v. Whitted, 271 Neb. 84, 710 N.W.2d 71
(20006).

27-606.

A juror’s knowledge about the burden of proof is personal knowledge that is not directly related to the
litigation at issue and is not extraneous information. Malchow v. Doyle, 275 Neb. 530, 748 N.W.2d 28 (2008).

27-608.

Whether section 27-404(2) or this section applies to the admissibility of other-acts evidence depends on the
purpose for which the proponent introduced the other-acts evidence. Section 27-404(2) applies when extrinsic
evidence is offered as relevant to a material issue in the case. This section applies when extrinsic evidence is
offered to impeach a witness, to show the character of the witness for untruthfulness — in other words, where the
only theory of relevance is impeachment by prior misconduct. So, because subsection (2) of this section affects
only evidence of prior instances of conduct when properly relevant solely for the purpose of attacking or
supporting a witness’ credibility, it in no way affects the admission of evidence of such prior acts for other
purposes under section 27-404(2). Sturzenegger v. Father Flanagan’s Boys’ Home, 276 Neb. 327, 754 N.W.2d
406 (2008).

The application of subsection (2) of this section to exclude extrinsic evidence of a witness’ conduct is limited
to instances where the evidence is introduced to show a witness’ general character for truthfulness. Evidence
relevant to a material issue is not rendered inadmissible because it happens to include references to specific bad
acts of a witness, and such evidence should be admitted where it is introduced to disprove a specific fact material
to the case. Subsection (2) of this section does not bar evidence introduced to contradict — and which the jury
might find to disprove — a witness’ testimony as to a material issue of the case. Sturzenegger v. Father Flanagan’s
Boys’ Home, 276 Neb. 327, 754 N.W.2d 406 (2008).
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27-611.

When the object of cross-examination is to collaterally ascertain the accuracy or credibility of the witness,
some latitude should be permitted, and the scope of such latitude is ordinarily subject to the discretion of the trial
judge. State v. Kuehn, 273 Neb. 219, 728 N.W.2d 589 (2007).

27-702.

Before admitting expert opinion testimony, a trial court must determine whether the expert’s knowledge, skill,
experience, training, and education qualify the witness as an expert. If the opinion involves scientific or
specialized knowledge, trial courts must also determine whether the reasoning or methodology underlying the
expert’s opinion is scientifically valid. King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d
24 (2009).

Under the framework set out in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786,
125 L. Ed. 2d 469 (1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), the
proponent of expert testimony must establish by a preponderance of the evidence that (1) the reasoning or
methodology underlying an expert’s testimony is scientifically valid and (2) the reasoning or methodology can be
properly applied to the facts. King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d 24
(2009).

In determining the admissibility of an expert’s opinion, the court must focus on the validity of the underlying
principles and methodology — not the conclusions that they generate. King v. Burlington Northern Santa Fe Ry.
Co., 277 Neb. 203, 762 N.W.2d 24 (2009).

An expert’s opinion must be based on good grounds, not mere subjective belief or unsupported speculation.
“Good grounds” mean an inference or assertion derived by scientific method and supported by appropriate
validation. King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d 24 (2009).

A trial court should admit expert testimony if there are good grounds for the expert’s conclusion
notwithstanding the judge’s belief that there are better grounds for some alternative conclusion. King v.
Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d 24 (2009).

The relevant factors for assessing the reliability or scientific validity of an expert’s opinion are whether (1) the
theory or technique can be, or has been, tested; (2) the theory or technique has been subjected to peer review and
publication; (3) there is a known or potential rate of error; (4) there are standards controlling the technique’s
operation; and (5) the theory or technique enjoys general acceptance within the relevant scientific community.
King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d 24 (2009).

Absent evidence that an expert’s testimony grows out of the expert’s own prelitigation research or that an
expert’s research has been subjected to peer review, experts must show that they reached their opinions by
following an accepted scientific method or procedure as it is practiced by others in their field. King v. Burlington
Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d 24 (2009).

If the data underlying an expert’s opinion involving scientific or specialized knowledge are so lacking in
probative force and reliability that no reasonable expert could base an opinion on them, an opinion which rests
entirely upon them must be excluded. King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d
24 (2009).

Trial courts are not required to delve into every possible error in the data underlying an expert’s opinion
involving scientific or specialized knowledge unless it is raised by the party opposing the admission of the
expert’s opinion. King v. Burlington Northern Santa Fe Ry. Co., 277 Neb. 203, 762 N.W.2d 24 (2009).

The first portion of analysis under Daubert v. Merrell Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786,

125 L. Ed. 2d 469 (1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), establishes
the standard of reliability; the second portion assesses whether the scientific evidence will assist the trier of fact to
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understand the evidence or determine a fact in issue by providing a valid scientific connection to the pertinent
inquiry as a precondition to admissibility. McNeel v. Union Pacific RR. Co., 276 Neb. 143, 753 N.W.2d 321
(2008).

Under the analysis in Daubert v. Merrell Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d
469 (1993), and Schafersman v. Agland Coop, 262 Neb. 215, 631 N.W.2d 862 (2001), expert testimony lacks “fit”
when a large analytical leap must be made between the facts and the opinion. McNeel v. Union Pacific RR. Co.,
276 Neb. 143, 753 N.W.2d 321 (2008).

Expert witness” background and research provided sufficient foundation for her opinion despite her statement
that her opinion was her “best guess.” Orchard Hill Neighborhood v. Orchard Hill Mercantile, 274 Neb. 154, 738
N.W.2d 820 (2007).

Under this section, a witness can testify concerning scientific, technical, or other specialized knowledge only if
the witness is qualified as an expert. Jackson v. Brotherhood’s Relief & Comp. Fund, 273 Neb. 1013, 734 N.W.2d
739 (2007).

An expert’s opinion is ordinarily admissible under this section if the witness (1) qualifies as an expert, (2) has
an opinion that will assist the trier of fact, (3) states his or her opinion, and (4) is prepared to disclose the basis of
that opinion on cross-examination. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007); State v. Robinson,
272 Neb. 582, 724 N.W.2d 35 (2006).

27-801.

A party on appeal may not assert a different ground for an objection to the admission of evidence than was
offered to the trial court. But an appellate court can consider whether the record clearly shows an exhibit was
admissible for the truth of the matter asserted under a different rule from the one erroneously applied by the trial
court when both parties had a fair opportunity to develop the record on the underlying facts. State v. Draganescu,
276 Neb. 448, 755 N.W.2d 57 (2008).

A written assertion offered to prove the truth of the matter asserted is a hearsay statement unless it falls within
an exception or exclusion under the hearsay rules. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

A party’s possession of a written statement can be an adoption of what its contents reveal under circumstances
that tie the party to the document in a meaningful way. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

To be admissible, the statements of a coconspirator must have been made while the conspiracy was pending
and in furtherance of its objects. If the statements took place after the conspiracy had ended, or if merely narrative
of past events, they are not admissible. In other words, for an out-of-court statement to be admissible under
subsection (4)(b)(v) of this section, there must be evidence that there was a conspiracy involving the declarant and
the nonoffering party and that the statement was made during the course and in furtherance of the conspiracy.
State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

Subsection (4)(b)(v) of this section governs only the admissibility of testimony about out-of-court statements
made by a coconspirator — not the admissibility of all the other testimony offered by the same witness. It is
irrelevant to the direct testimony of a coconspirator. There is no reason why a witness cannot testify to the
existence of a conspiracy, and that the defendant was a participant, and then testify to out-of-court statements
made by the alleged coconspirators. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

The “in furtherance” language of this section is to be construed broadly. State v. Gutierrez, 272 Neb. 995, 726
N.W.2d 542 (2007).

Statements made by a coconspirator in furtherance of avoiding capture or punishment are made in furtherance
of the conspiracy within the meaning of this section. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).
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A coconspirator’s idle chatter or casual conversation about past events is generally not considered to be in
furtherance of the conspiracy purposes of this section. State v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

Out-of-court statements of two unavailable witnesses who said they were at a restaurant at the time of the
murder were offered for the purpose of proving that such statements were false, and thus, the trial court erred in
excluding them as hearsay. State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).

27-802.

A trial judge does not have discretion to admit inadmissible hearsay statements. State v. Draganescu, 276 Neb.
448, 755 N.W.2d 57 (2008).

Apart from rulings under the residual hearsay exception, an appellate court reviews for clear error the factual
findings underpinning a trial court’s hearsay ruling and reviews de novo the court’s ultimate determination to
admit evidence over a hearsay objection. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

27-803.

Computerized printouts that are merely the visual counterparts to routine electronic business records are
usually hearsay, but they can be admissible under the business records exception. State v. Draganescu, 276 Neb.
448, 755 N.W.2d 57 (2008).

Under subsection (17) of this section, certain published treatises, periodicals, or pamphlets may be admissible,
but the foundational requirements must still be met. Jackson v. Brotherhood’s Relief & Comp. Fund, 273 Neb.
1013, 734 N.W.2d 739 (2007).

The party seeking to admit a business record under the business records exception to the hearsay rule bears the
burden of establishing foundation under a three-part test. First, the proponent must establish that the activity
recorded is of a type that regularly occurs in the course of the business’ day-to-day activities. Second, the
proponent must establish that the record was made as part of a regular business practice at or near the time of the
event recorded. Third, the proponent must authenticate the record by a custodian or other qualified witness. State
v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).

When computer-stored records satisfy the business records exception to the hearsay rule, preparing printouts
for evidentiary purposes does not deprive the printouts of their character as business records. State v. Robinson,
272 Neb. 582, 724 N.W.2d 35 (2006).

The reason for excluding business records from the hearsay rule is their circumstantial guarantees of
trustworthiness. The business records exception contemplates that certain events are regularly recorded as routine
reflections of the day-to-day operations of a business so that the character of the records and their earmarks of
reliability import trustworthiness. Thus, the recordation becomes a reliable recitation of the fact. State v.
Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).

27-804.

Hearsay rulings under the residual hearsay exception are reviewed on appeal for an abuse of discretion. State v.
Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

An adverse party’s knowledge of a statement is not enough to satisfy the notice requirement of subsection
(2)(e) of this section. The proponent of the evidence must provide notice before trial to the adverse party of his or
her intentions to use the statement to take advantage of the residual hearsay exception under subsection (2)(e) of
this section. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

The burden to establish a declarant’s unavailability is on the party seeking to introduce the declarant’s

deposition testimony under the hearsay exception for deposition testimony of an unavailable witness. Worth v.
Kolbeck, 273 Neb. 163, 728 N.W.2d 282 (2007).
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The determination whether a witness is unavailable to appear at trial and give testimony, for purposes of the
hearsay exception for deposition testimony of an unavailable witness, is within the discretion of the trial court.
Worth v. Kolbeck, 273 Neb. 163, 728 N.W.2d 282 (2007).

Where the appellant submitted an insufficient record for the appellate court to review the trial court’s alleged
error in admitting deposition testimony under the unavailable witness exception, the trial court’s ruling was
affirmed because the appellate court had no way of knowing whether an expert’s deposition testimony was
cumulative or whether other evidence sustained the judgment. Worth v. Kolbeck, 273 Neb. 163, 728 N.W.2d 282
(2007).

In determining whether a statement is admissible under subsection (2)(e) of this section, the residual exception
to the hearsay rule, a court considers five factors: a statement’s trustworthiness, materiality of the statement,
probative importance of the statement, interests of justice, and whether notice of the statement’s prospective use
as evidence was given to an opponent. State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).

In determining admissibility under subsection (2)(e) of this section, a court must examine the circumstances
surrounding the declaration in issue and may consider a variety of factors affecting trustworthiness of a statement.
State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).

The trial court did not abuse its discretion in concluding that out-of-court statements were not sufficiently
trustworthy to fall within the residual exception to the hearsay rule where the declarant was in police custody
when the statements were made. State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).

It is not enough that the adverse party is aware of the unavailable declarant’s statement; the proponent of the
evidence must provide notice to the adverse party of his or her intentions to use the statement in order to take
advantage of the hearsay exception in subsection (2)(e) of this section. State v. Robinson, 271 Neb. 698, 715
N.W.2d 531 (2006).

27-806.

Under this section, if a hearsay statement is admitted in evidence, a party may discredit the out-of-court
declarant by utilizing recognized methods of impeachment. State v. Morrow, 273 Neb. 592, 731 N.W.2d 558
(2007).

Under this section, the declarant of a hearsay statement may be impeached by the introduction of a prior or
subsequent statement made by the declarant that is inconsistent with the hearsay statement already admitted at
trial. State v. Morrow, 273 Neb. 592, 731 N.W.2d 558 (2007).

27-901.

Unlike its counterpart in the Federal Rules of Evidence, section 27-104 requires a court to first determine
whether evidence is admissible under the hearsay rules before considering whether it is properly authenticated.
State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

This section does not impose a high hurdle for authentication or identification. A proponent of evidence is not
required to conclusively prove the genuineness of the evidence or to rule out all possibilities inconsistent with
authenticity. If the proponent’s showing is sufficient to support a finding that the evidence is what it purports to
be, the proponent has satisfied the requirement of subsection (1) of this section. State v. Draganescu, 276 Neb.
448, 755 N.W.2d 57 (2008).

A court must determine whether there is sufficient foundation evidence for the admission of physical evidence
on a case-by-case basis. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).
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Because authentication rulings are necessarily fact specific, a trial court has discretion to determine whether
evidence has been properly authenticated. We review a trial court’s ruling on authentication for abuse of
discretion. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

A proponent may authenticate a document under subsection (2)(a) of this section by the testimony of someone
with personal knowledge that it is what it is claimed to be, such as a person familiar with its contents. State v.
Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Under subsection (2)(d) of this section, a proponent may authenticate a document by circumstantial evidence,
or its “[a]ppearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction
with circumstances.” State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

A document is properly authenticated by evidence sufficient to support a finding that the matter in question is
what its proponent claims. State v. Jacobson, 273 Neb. 289, 728 N.W.2d 613 (2007).

A document may be authenticated under subsection (2)(a) of this section by testimony by one with personal
knowledge that it is what it is claimed to be, such as a person familiar with its contents. State v. Jacobson, 273
Neb. 289, 728 N.W.2d 613 (2007).

A showing of specific authorship is not always necessary to authenticate a document. State v. Jacobson, 273
Neb. 289, 728 N.W.2d 613 (2007).

Proper authentication may be attained by evidence of appearance, contents, substance, internal patterns, or
other distinctive characteristics, taken in conjunction with circumstances, sufficient to support a finding that the
matter in question is what it is claimed to be. State v. Jacobson, 273 Neb. 289, 728 N.W.2d 613 (2007).

The authentication requirement does not demand that the proponent of a piece of evidence conclusively
demonstrate the genuineness of his or her article, but only that he or she make a showing sufficient to support a
finding that the matter in question is what its proponent claims. State v. Jacobson, 273 Neb. 289, 728 N.W.2d 613
(2007).

27-902.

Under subsection (7) of this section, distinctive labels and brands are prima facie evidence of ownership or
origin. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Under subsection (4) of this section, an out-of-state record of trial proceedings is self-authenticating if the
document is authorized by law to be filed in court and its accuracy has been certified by court reporting personnel
in compliance with a rule of the state’s highest court which is harmonious with the Nebraska Supreme Court’s
corresponding rule of practice and procedure. State v. King, 272 Neb. 638, 724 N.W.2d 80 (2006).

27-1002.

This section is a rule of preference for the production of the original of a writing, recording, or photograph
when the contents of the item are sought to be proved. Richter v. City of Omaha, 273 Neb. 281, 729 N.W.2d 67
(2007).

28-105.01.

This section is based on the determination that mentally retarded persons who meet the law’s requirements for
criminal responsibility should be tried and punished when they commit crimes, but because of their disabilities in
areas of reasoning, judgment, and control of their impulses, they do not act with the level of moral culpability that
characterizes the most serious adult criminal conduct. This section prohibits the execution of mentally retarded
persons because of a widespread judgment about the relative culpability of mentally retarded offenders, and the
relationship between mental retardation and the penological purposes served by the death penalty. State v. Vela,
272 Neb. 287, 721 N.W.2d 631 (2006).
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28-206.

An aider and abettor is accountable for that which is proximately caused by the principal’s conduct regardless
of whether the crime would have occurred without the aider and abettor’s participation. State v. Barfield, 272
Neb. 502, 723 N.W.2d 303 (2006).

28-303.

Deliberate means not suddenly, not rashly, and requires that the defendant considered the probable
consequences of his or her act before doing the act. State v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).

The term “premeditated” means to have formed a design to commit an act before it is done. One kills with
premeditated malice if, before the act causing the death occurs, one has formed the intent or determined to kill the
victim without legal justification. State v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).

No particular length of time for premeditation is required, provided that the intent to kill is formed before the
act is committed and not simultanecously with the act that caused the death. The time required to establish
premeditation may be of the shortest possible duration and may be so short that it is instantaneous, and the design
or purpose to kill may be formed upon premeditation and deliberation at any moment before the homicide is
committed. State v. Robinson, 272 Neb. 582, 724 N.W.2d 35 (2006).

28-304.

Malice is not a necessary element of second degree murder; however, a finding of malice is not necessarily
prejudicial to the defendant because it places a greater burden on the State regarding intent. State v. Davis, 276
Neb. 755, 757 N.W.2d 367 (2008).

Evidence was held to be sufficient to support a conviction for murder in the second degree when an
unprovoked defendant shot the victim in the back of the head as the victim was leaving the confrontation. State v.
Davis, 276 Neb. 755, 757 N.W.2d 367 (2008).

A sentence of life imprisonment on a second degree murder conviction and 10 years’ imprisonment for a
conviction of use of a weapon to commit a felony, with the sentences to run consecutively, were not excessive.
State v. Davis, 276 Neb. 755, 757 N.W.2d 367 (2008).

The trial court did not abuse its discretion in sentencing the defendant to two consecutive life sentences on two
counts of second degree murder, which sentences were within the statutory limits, when the record showed that
despite being 17 years old at the time of the murders, the defendant admitted to shooting one victim in the head
while he was struggling with her codefendant over a shotgun and was callous about her role 5 days after the

murders. State v. Reid, 274 Neb. 780, 743 N.W.2d 370 (2008).

Multiple convictions for second degree murder and child abuse resulting in death do not violate the Double
Jeopardy Clauses of the state or federal Constitution. State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

28-311.01.

The words “terror” and “terrorize,” as used in this section, are not unconstitutionally vague. State v. Nelson,
274 Neb. 304, 739 N.W.2d 199 (2007).

28-311.02.

Nebraska’s stalking statutes focus both on the behavior of the perpetrator and on the experience of the victim.
In re Interest of Jeffrey K., 273 Neb. 239, 728 N.W.2d 606 (2007).
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Given the language of Nebraska’s stalking statutes and the purpose announced by the Legislature for enacting
the statutes, an objective construction of the statute is appropriate, and the victim’s experience resulting from the
perpetrator’s conduct should be assessed on an objective basis. In re Interest of Jeffrey K., 273 Neb. 239, 728
N.W.2d 606 (2007).

28-311.03.

Nebraska’s stalking statutes focus both on the behavior of the perpetrator and on the experience of the victim.
In re Interest of Jeffrey K., 273 Neb. 239, 728 N.W.2d 606 (2007).

28-318.

The slightest intrusion into the genital opening is sufficient to constitute penetration, and such element may be
proved by either direct or circumstantial evidence. State v. Archie, 273 Neb. 612, 733 N.W.2d 513 (2007).

28-324.

Whether a person intends to destroy, abandon, or gift property to another, there is an “intent to steal” under this
section if such property was taken with the intention of permanently depriving the owner of it. State v. Barfield,
272 Neb. 502, 723 N.W.2d 303 (2006).

28-349.

A public policy exception to the employment-at-will doctrine applies to allow a cause of action for retaliatory
discharge when an employee is fired for making a report of abuse as mandated by the Adult Protective Services
Act. Wendeln v. Beatrice Manor, 271 Neb. 373, 712 N.W.2d 226 (2006).

28-372.

In order for a retaliatory discharge action to lie against an employer for discharging an employee in retaliation
for the mandatory filing of a report of patient abuse pursuant to this section, such report must be based upon
reasonable cause. Wendeln v. Beatrice Manor, 271 Neb. 373, 712 N.W.2d 226 (2006).

28-401.

The “personal use exception” in subsection (14) of this section applies to only “preparation” and
“compounding” of a controlled substance, but does not apply to the “production” of a controlled substance. State
v. Bossow, 274 Neb. 836, 744 N.W.2d 43 (2008).

28-416.

Constructive possession of an illegal substance may be proved by direct or circumstantial evidence. State v.
Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

A passenger’s mere presence in a vehicle with contraband is insufficient to support a finding of joint
possession. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Possession of an illegal substance can be inferred from a vehicle passenger’s proximity to the substance or
other circumstantial evidence that affirmatively links the passenger to the substance. State v. Draganescu, 276

Neb. 448, 755 N.W.2d 57 (2008).

Generally, a passenger’s joint possession of a controlled substance found in a vehicle can be established by
evidence that (1) supports an inference that the driver was involved in drug trafficking, as distinguished from
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possessing illegal drugs for personal use; (2) shows the passenger acted suspiciously during a traffic stop; and (3)
shows the passenger was not a casual occupant but someone who had been traveling a considerable distance with
the driver. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

A juror may reasonably infer that a driver with a possessory interest in a vehicle who is transporting a large
quantity of illegal drugs would not invite someone into his or her vehicle who had no knowledge of the driver’s
drug activities. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Circumstantial evidence may support a finding that a defendant intended to distribute, deliver, or dispense a
controlled substance. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Circumstantial evidence to establish possession of a controlled substance with intent to distribute or deliver
may consist of several factors: the quantity of the substance, the equipment and supplies found with it, the place it
was found, the manner of packaging, and the testimony of witnesses experienced and knowledgeable in the field.
State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

Evidence of the quantity of a controlled substance possessed combined with expert testimony that such
quantity indicates an intent to deliver can be sufficient for a jury to infer an intent to deliver. State v. Draganescu,
276 Neb. 448, 755 N.W.2d 57 (2008).

Possession of a controlled substance is a lesser-included offense of distribution of the controlled substance.
State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

When a defendant did not dispute the State’s evidence on the separate element of intent to deliver, he was not
entitled to an instruction on the lesser-included offense of simple possession. State v. Draganescu, 276 Neb. 448,
755 N.W.2d 57 (2008).

28-431.

Subsection (4) of this section sets forth two avenues by which a purported owner or claimant may prevent
forfeiture and recover his or her property. First, the forfeiture statute allows the owner of record of such property,
at any time after seizure and prior to court disposition, to petition the district court of the county in which seizure
was made to release such property. Second, subsection (4) provides that any person having an interest in the
property proceeded against or any person against whom civil or criminal liability would exist if such property is in
violation of the Uniform Controlled Substances Act may, within 30 days after seizure, appear and file an answer
or demurrer to the petition. Obad v. State, 277 Neb. 866, 766 N.W.2d 89 (2009).

The alleged owner of cash cannot be an owner of record under subsection (4) of this section. Obad v. State, 277
Neb. 866, 766 N.W.2d 89 (2009).

28-510.

Read in conjunction with this section, theft by unlawful taking under section 28-511 is the same offense as
theft by receiving stolen property under section 28-517. State v. Miner, 273 Neb. 837, 733 N.W.2d 891 (2007).

28-511.

Read in conjunction with section 28-510, theft by unlawful taking under this section is the same offense as
theft by receiving stolen property under section 28-517. State v. Miner, 273 Neb. 837, 733 N.W.2d 891 (2007).

The Nebraska Legislature has unambiguously defined theft as a single offense which can be committed in
several different ways. State v. Miner, 273 Neb. 837, 733 N.W.2d 891 (2007).
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28-517.

Read in conjunction with section 28-510, theft by receiving stolen property under this section is the same
offense as theft by unlawful taking under section 28-511. State v. Miner, 273 Neb. 837, 733 N.W.2d 891 (2007).

The Nebraska Legislature has unambiguously defined theft as a single offense which can be committed in
several different ways. State v. Miner, 273 Neb. 837, 733 N.W.2d 891 (2007).

28-518.

Subsection (7) of this section permits the value of all items of property taken pursuant to one scheme or course
of conduct from one person to be aggregated in order to determine the classification of the theft offense, but
specifically prohibits aggregation of individual values into more than one offense. State v. Miner, 273 Neb. 837,
733 N.W.2d 891 (2007).

28-707.

Involuntary manslaughter is a lesser-included offense of child abuse resulting in death, and the jury should be
so instructed if there is a rational basis upon which it could conclude that the defendant committed child abuse
negligently, but not knowingly and intentionally. State v. Sinica, 277 Neb. 629, 764 N.W.2d 111 (2009).

Multiple convictions for second degree murder and child abuse resulting in death do not violate the Double
Jeopardy Clauses of the state or federal Constitution. State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

Negligent child abuse and intentional child abuse are lesser-included offenses of child abuse resulting in
serious bodily injury and child abuse resulting in death. State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

28-901.

This section proscribes three separate means of committing obstruction of government operations; the physical
act component must consist of some physical interference, force, violence, or obstacle. State v. Stolen, 276 Neb.
548, 755 N.W.2d 596 (2008).

The physical act component of this section consists of disjunctive, or independent, elements; force or violence
is not required in all circumstances involving obstruction of government operations by physical act, partially
overruling State v. Fahlk, 246 Neb. 834, 524 N.W.2d 39 (1994). State v. Stolen, 276 Neb. 548, 755 N.W.2d 596
(2008).

A defendant may not be convicted of obstructing government operations by a physical act unless the public
servant was engaged in a specific authorized act at the time of the physical interference. State v. Stolen, 276 Neb.
548, 755 N.W.2d 596 (2008).

28-905.

An attempt to arrest is an essential element of the offense of fleeing in a motor vehicle to avoid arrest, but
proof that the defendant actually committed the law violation for which the arrest was attempted is not required.
State v. Claussen, 276 Neb. 630, 756 N.W.2d 163 (2008).

28-907.

The purpose of subsection (1)(a) of this section is to prevent the public from willfully furnishing erroneous
information to law enforcement officers and thus interfering with the performance of their duties. Interference
with an officer’s duties includes false statements that impede an officer’s gathering of information. Nebraska
Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).
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Subsection (1)(a) of this section includes other officials besides police officers who have the authority to
investigate actual criminal matters. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d
372 (2006).

Subsection (1)(a) of this section prohibits a person from furnishing material information he or she knows to be
false to any peace officer or other official with the intent to impede the investigation of an actual criminal matter.
Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

28-912.

A juvenile is being held in detention pursuant to official proceedings when he flees from a transportation
employee that is escorting him to a medical appointment. In re Interest of Matthew P., 275 Neb. 189, 745 N.W.2d
574 (2008).

28-1205.

This statutory language expressly provides that the Legislature intended the crime of using a deadly weapon to
commit a felony to remain an independent offense from the underlying felony. There can be no question that the
Legislature intended that one using a deadly weapon be subjected to cumulative punishments for committing the
underlying felony and for the use of the weapon to commit it. State v. Mata, 273 Neb. 474, 730 N.W.2d 396
(2007).

28-1206.

Use of a prior conviction to establish status as a felon and then enhance a sentence does not constitute
impermissible double enhancement. State v. Ramirez, 274 Neb. 873, 745 N.W.2d 214 (2008).

Possession of a knife by a convicted felon is not unlawful under the plain language of this section. State v.
Gozzola, 273 Neb. 309, 729 N.W.2d 87 (2007).

29-110.

In order for the tolling provision under subsection (1) of this section to apply, a subsequent indictment,
information, or suit must charge the “same offense” as the prior indictment, information, or suit. State v. Loyd,
275 Neb. 205, 745 N.W.2d 338 (2008).

A complaint charging the defendant with second-offense driving under the influence was “pending” for statute
of limitations purposes during the time period in which the State appealed to the district court and to the Supreme
Court the county court’s order granting the defendant’s motion to quash. State v. Loyd, 275 Neb. 205, 745
N.W.2d 338 (2008).

29-215.

Subsection (2)(c)(ii)(C) of this section does not require that a officer requesting assistance tell the responding
officer that he or she fears evidence will be lost; it asks whether the suspect may destroy or conceal evidence of
the commission of a crime and whether an officer needs assistance in making an arrest. State v. Voichahoske, 271
Neb. 64, 709 N.W.2d 659 (2006).

29-814.04.
An affidavit in support of a search warrant need not contain a separate statement of facts showing why the

public interest requires that the warrant be served at night, in order for the nighttime search to be valid. If the
affidavit, read in a commonsense manner and as a whole, reasonably supports the inference that the interests of
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justice are best served by the authorization of nighttime service of a search warrant, provision for such service in
the warrant is proper. State v. Ramirez, 274 Neb. 873, 745 N.W.2d 214 (2008).

29-818.

Property seized and held as evidence is to be safely kept by the officer seizing it unless otherwise directed by
the court, and the officer is to exercise reasonable care and diligence for the safekeeping of the property. The
property shall be kept so long as necessary for the purpose of being produced as evidence at trial. State v. Agee,
274 Neb. 445, 741 N.W.2d 161 (2007).

The court in which a criminal charge was filed has exclusive jurisdiction to determine the rights to seized
property and the property’s disposition. State v. Agee, 274 Neb. 445, 741 N.W.2d 161 (2007).

29-820.

When criminal proceedings have terminated, the person from whom property was seized is presumed to have a
right to its return, and the burden is on the government to show that it has a legitimate reason to retain the
property. State v. Agee, 274 Neb. 445, 741 N.W.2d 161 (2007).

29-1205.

Subsection (1) of this section does not demand that all previously scheduled civil trials accommodate the
rescheduling of a criminal trial as a result of a defense motion to continue. State v. Sims, 272 Neb. 811, 725
N.W.2d 175 (2006).

29-1207.

The delay caused by a continuance granted for the defendant is excluded from the 6-month period during
which the defendant must be brought to trial, pursuant to subsection (4)(b) of this section. State v. Wells, 277 Neb.
476,763 N.W.2d 380 (2009).

To determine the last day on which a defendant may be tried for speedy trial purposes, a court must exclude the
day the information was filed, count forward 6 months, back up 1 day, and then add any time excluded under
subsection (4) of this section. State v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009).

Subsection (4)(a) of this section excludes all time between the time of the filing of a defendant’s pretrial
motions and their final disposition, regardless of the promptness or reasonableness of the delay. The excludable
period commences on the day immediately after the filing of a defendant’s pretrial motion. Final disposition under
subsection (4)(a) of this section occurs on the date the motion is granted or denied. State v. Williams, 277 Neb.
133, 761 N.W.2d 514 (2009).

It is presumed that a delay in hearing defense pretrial motions is attributable to the defendant unless the record
affirmatively indicates otherwise. State v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009).

An interlocutory appeal taken by the defendant is a period of delay resulting from other proceedings
concerning the defendant within the meaning of subsection (4)(a) of this section. State v. Williams, 277 Neb. 133,
761 N.W.2d 514 (2009).

In calculating the number of excludable days resulting from an interlocutory appeal, for speedy trial purposes,
the period to be excluded due to the appeal commences on and includes the date on which the defendant filed his
or her notice of appeal. Where further proceedings are to be had following an interlocutory appeal, for speedy trial
purposes, the period of time excludable due to the appeal concludes when the district court first reacquires
jurisdiction over the case by taking action on the mandate of the appellate court. State v. Williams, 277 Neb. 133,
761 N.W.2d 514 (2009).
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For speedy trial purposes, the calculation for a continuance begins the day after the continuance is granted and
includes the day on which the continuance ends. In the case of an indefinite continuance, the calculation runs from
the day immediately following the grant of the continuance and ends when the defendant takes some affirmative
action, such as requesting a trial date, to show his or her desire for the indefinite continuance to end or, absent
such a showing, on the rescheduled trial date. State v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009).

The burden of proof is upon the State to show that one or more of the excluded time periods under subsection
(4) of this section are applicable when the defendant is not tried within 6 months. State v. Williams, 277 Neb. 133,
761 N.W.2d 514 (2009).

Effective March 9, 2009, when ruling on a motion for absolute discharge pursuant to section 29-1208, the trial
court shall make specific findings of each period of delay excludable under subsections (4)(a) to (e) of this
section, in addition to the findings under subsection (4)(f) of this section. Such findings shall include the date and
nature of the proceedings, circumstances, or rulings which initiated and concluded each excludable period; the
number of days composing each excludable period; and the number of days remaining in which the defendant
may be brought to trial after taking into consideration all excludable periods. State v. Williams, 277 Neb. 133, 761
N.W.2d 514 (2009).

Once a mistrial is granted, the speedy trial clock is restarted. State v. Dockery, 273 Neb. 330, 729 N.W.2d 320
(2007).

The period of delay resulting from an attempt to have a defendant examined to determine his mental and
physical competency to stand trial is not included in calculating the speedy trial period. State v. Dockery, 273
Neb. 330, 729 N.W.2d 320 (2007).

In determining whether a period of delay is attributable to defense counsel’s motion to continue, an appellate
court need not inquire as to what extent there was “good cause” for the delay. State v. Sims, 272 Neb. 811, 725
N.W.2d 175 (2006).

29-1208.

Effective March 9, 2009, when ruling on a motion for absolute discharge pursuant to this section, the trial court
shall make specific findings of each period of delay excludable under section 29-1207(4)(a) to (e), in addition to
the findings under section 29-1207(4)(f). Such findings shall include the date and nature of the proceedings,
circumstances, or rulings which initiated and concluded each excludable period; the number of days composing
each excludable period; and the number of days remaining in which the defendant may be brought to trial after
taking into consideration all excludable periods. State v. Williams, 277 Neb. 133, 761 N.W.2d 514 (2009).

29-1209.

A defendant waives any objection on the basis of a violation of the right to a speedy trial when he or she does
not file a motion to discharge before trial begins. State v. Dockery, 273 Neb. 330, 729 N.W.2d 320 (2007).

29-1301.

A court must evaluate several factors in determining whether a defendant has met the burden of showing that
pretrial publicity has made it impossible to secure a fair trial and impartial jury. These factors include (1) the
nature of the publicity, (2) the degree to which the publicity has circulated throughout the community, (3) the
degree to which the venue could be changed, (4) the length of time between the dissemination of the publicity
complained of and the date of the trial, (5) the care exercised and ease encountered in the selection of the jury, (6)
the number of challenges exercised during voir dire, (7) the severity of the offenses charged, and (8) the size of
the area from which the venire was drawn. State v. Rodriguez, 272 Neb. 930, 726 N.W.2d 157 (2007).
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29-1407.01.

Where the State violated this section by providing witnesses copies of their grand jury testimony without a
court order, violation was subject to harmless error review, because it was a trial error instead of a structural error.
State v. McKinney, 273 Neb. 346, 730 N.W.2d 74 (2007).

29-1602.

The requirement that the names of the witnesses for the State must be endorsed upon the information has no
application to rebuttal witnesses. State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

29-1812.

Under this section, once a defendant has entered a plea, or a plea is entered for the defendant by the court, the
defendant waives all facial constitutional challenges to a statute unless that defendant asks leave of the court to
withdraw the plea and thereafter files a motion to quash, even if the defendant entered his plea through a written
arraignment under section 29-4206. State v. Liston, 271 Neb. 468, 712 N.W.2d 264 (2006).

29-1817.

A plea in bar is not a proper procedure after a defendant’s conviction has been affirmed on appeal, and the
cause is remanded only for resentencing. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

29-1819.02.

This section gives a court discretion to vacate a judgment or withdraw a plea where a court has failed to
provide the advisement required for pleas made on or after July 20, 2002, but it does not confer the power to
vacate a judgment after the defendant has already completed his or her sentence. State v. Rodriquez-Torres, 275
Neb. 363, 746 N.W.2d 686 (2008).

29-1823.
The means to be employed to determine competency or the substantial probability of competency within the
foreseeable future are discretionary with the district court, and the court may cause such medical, psychiatric, or

psychological examination of the accused to be made as the court deems necessary in order to make such a
determination. State v. Lassek, 272 Neb. 523, 723 N.W.2d 320 (2006).

29-1904.

This section does not provide for the taking of depositions at county expense in advance of the trial. State v.
Kuehn, 273 Neb. 219, 728 N.W.2d 589 (2007).

29-1912.
Pursuant to this section, upon a defendant’s proper request through discovery procedure, the State must
disclose information which is material to the preparation of a defense to the charge against the defendant. In order

that the defendant receive a fair trial, requested and material information must be disclosed to the defendant. State
v. Gutierrez, 272 Neb. 995, 726 N.W.2d 542 (2007).

29-1926.

In a jury trial, a large opaque screen in the courtroom, separating the child witness from the defendant, was a
violation of the defendant’s due process right to a fair trial. State v. Parker, 276 Neb. 661, 757 N.W.2d 7 (2008).
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29-2002.

A motion to revoke probation is not a criminal proceeding, and this section is not applicable. State v. Schreiner,
276 Neb. 393, 754 N.W.2d 742 (2008).

29-2006.

The district court did not err in retaining jurors who expressed opinions of guilt, which were not founded on
witness testimony, and who testified they could render an impartial verdict. State v. Rodriguez, 272 Neb. 930, 726
N.W.2d 157 (2007).

29-2011.02.

Trial courts in Nebraska do not have inherent authority to confer immunity. In a criminal proceeding, a court’s
authority to grant immunity to a witness who refuses to testify on the basis of the privilege against
self-incrimination comes from this section. State v. Robinson, 271 Neb. 698, 715 N.W.2d 531 (2006).

29-2022.

Although this section states that the bailiff, as the officer having the jury in his or her charge, shall not make
“any communication” to jurors except to ask whether they have agreed upon a verdict, some incidental
communication between the bailiff and jurors beyond that specified under this section will unavoidably occur.
When such communication is limited to simple, practical matters of logistics, such as the location of the facilities
used for deliberations, such communication is not likely to be prejudicial to the defendant or deny the defendant a
fair trial. But while communications concerning administrative matters may not be prejudicial, when
communications involve matters of law, the risk of prejudice is present and communication by the bailiff to jurors
on such matters is improper. State v. Floyd, 272 Neb. 898, 725 N.W.2d 817 (2007).

29-2101.

Ineffective assistance of counsel is not a ground upon which a defendant may move for a new trial under this
section. State v. Pieper, 274 Neb. 768, 743 N.W.2d 360 (2008).

29-2204.

A life to life sentence for second degree murder is permissible under this section. State v. Moore, 277 Neb.
111, 759 N.W.2d 698 (2009).

There is no statutory requirement that the affirmatively stated minimum term for a Class IB felony sentence be
less than the maximum term. State v. Marrs, 272 Neb. 573, 723 N.W.2d 499 (2006).

29-2221.

The use of a prior conviction to establish status as a felon and then enhance a sentence does not constitute
impermissible double enhancement. State v. Ramirez, 274 Neb. 873, 745 N.W.2d 214 (2008).

A Nebraska court may use a prior conviction from another state for sentence enhancement under this section
even though the conviction may not be used for enhancement in that other state. State v. Wabashaw, 274 Neb.
394, 740 N.W.2d 583 (2007).

To prove a prior conviction for enhancement purposes, the State’s evidence must establish with requisite

trustworthiness, based upon a preponderance of the evidence, that (1) the defendant has been twice convicted of a
crime, for which he or she was sentenced and committed to prison for not less than 1 year; (2) the trial court
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rendered a judgment of conviction for each crime; and (3) at the time of the prior conviction and sentencing, the
defendant was represented by counsel or had knowingly and voluntarily waived representation for those
proceedings. State v. King, 272 Neb. 638, 724 N.W.2d 80 (2006); State v. Robinson, 272 Neb. 582, 724 N.W.2d
35 (2006).

The existence of a prior conviction and the identity of the accused as the person convicted may be shown by
any competent evidence, including the oral testimony of the accused and duly authenticated records maintained by
the courts or penal and custodial authorities. Specifically, in a proceeding for an enhanced penalty, the State has
the burden to show that the records of a defendant’s prior felony convictions, based on pleas of guilty,
affirmatively demonstrate that the defendant was represented by counsel or that the defendant, having been
informed of the right to counsel, voluntarily, intelligently, and knowingly waived that right. State v. Robinson,
272 Neb. 582, 724 N.W.2d 35 (2006).

29-2261.

Under the first sentence of subsection (6) of this section, a prosecutor is included in the category of “others
entitled by law to receive” the information in the presentence investigation report, and therefore, the sentencing
court is not required to make a determination of the defendant’s best interests before allowing the prosecutor to
review the presentence investigation report. State v. Albers, 276 Neb. 942, 758 N.W.2d 411 (2008).

29-2264.

Amendments to this section that allow a set-aside conviction to be used for purposes of determining risk under
the Sex Offender Registration Act do not apply retroactively to a sex offender whose prior convictions for
non-sex-offenses were set aside prior to the amendments, and thus, the offender’s set-aside convictions could not
be used for risk assessment under the act. Orders setting aside the offender’s convictions vested him with the right
to have the set-aside convictions used only for those purposes listed in this section at the time the orders were
entered. McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).

The fact that use of a conviction that has been set aside under this section is logically consistent with other uses
enumerated in this section does not permit a court to read such language into this section. McCray v. Nebraska
State Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).

An order setting aside a conviction is a final judgment which nullifies the conviction and removes all civil
disabilities which were not exempted from restoration by this section as it existed on the date of the order.
McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).

While the Legislature is free to expand the statutory list of civil disabilities which are not restored by a
judgment setting aside and nullifying a conviction pursuant to this section, such amendments cannot impair rights
vested by judgments entered under prior versions of this section. McCray v. Nebraska State Patrol, 271 Neb. 1,
710 N.W.2d 300 (2006).

29-2267.

If a court is to revoke probation for a violation occurring within the probationary period, it is sufficient if
procedure to that end was instituted within the probationary period or within a reasonable time thereafter. State v.
Hernandez, 273 Neb. 456, 730 N.W.2d 96 (2007).

In evaluating the reasonableness of a delay in probation revocation proceedings, a court should consider such
factors as the length of the delay, the reasons for the delay, and the prejudice to the defendant resulting from the
delay. State v. Hernandez, 273 Neb. 456, 730 N.W.2d 96 (2007).

If a defendant is incarcerated in another jurisdiction and the State wishes to charge the defendant with violating

probation, it provides the defendant with reasonably “prompt consideration” of the charge if the State invokes the
detainer process and notifies the defendant of the pending revocation proceedings. Absent unusual circumstances,
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the State is not required to extradite the defendant to revoke probation and sentence the defendant before the term
of the defendant’s foreign incarceration expires. State v. Hernandez, 273 Neb. 456, 730 N.W.2d 96 (2007).

29-2280.

When a court orders restitution to a crime victim under this section, restitution is a criminal penalty imposed as
punishment and is part of the criminal sentence imposed by the sentencing court. State v. Clapper, 273 Neb. 750,
732 N.W.2d 657 (2007).

A sentencing court’s factfinding in determining restitution does not expose the defendant to any greater
punishment than this section authorizes, which is for the full amount of the victim’s damages. State v. Clapper,
273 Neb. 750, 732 N.W.2d 657 (2007).

The requirements of this section are inapplicable in juvenile proceedings. In re Interest of Brandon M., 273
Neb. 47, 727 N.W.2d 230 (2007).

Restitution, ordered in an amount not exceeding the actual damage sustained by the victim, is not a penalty
within the meaning of Neb. Const. art. VII, sec. 5, and is constitutional. State v. Moyer, 271 Neb. 776, 715
N.W.2d 565 (20006).

29-2315.01.

The purpose of a prosecutorial appeal brought under this section is to provide an authoritative exposition of the
law to serve as precedent in future cases. Thus, under this section, an appellate court determines whether
authoritative exposition of the law is needed based upon the prosecuting attorney’s application for leave to docket
an appeal. And the scope of an appellate court’s review under this section is limited to providing such an
exposition. It is not the proper function of this section to have an appellate court render an advisory opinion on
narrow factual issues regardless of whether the opinion may, or may not, have some marginal precedential value
in the future. State v. Larkins, 276 Neb. 603, 755 N.W.2d 813 (2008).

A defendant cannot file a cross-appeal to an exception proceeding unless the general appeal provisions are
complied with. State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443 (2006).

This section grants to the State the right to seek appellate review of adverse criminal rulings and specifies the
special procedure by which to obtain such review. State v. Dunlap, 271 Neb. 314, 710 N.W.2d 873 (2006).

The State’s right to appeal in criminal cases is limited by this section, which provides that the State may appeal
only after a final order has been filed in the case. State v. Dunlap, 271 Neb. 314, 710 N.W.2d 873 (2006).

An order to disqualify the county attorney’s office was not a final, appealable order, and the exception in
Richardson v. Griffiths, 251 Neb. 825, 560 N.W.2d 430 (1997), to the final order rule did not apply because the
State’s interest in prosecuting the defendant was protected by the appointment of a special counsel to prosecute
the defendant on behalf of the State. State v. Dunlap, 271 Neb. 314, 710 N.W.2d 873 (2006).

29-2316.

Even though modifying a sentence on review does not violate constitutional principles of double jeopardy,
because of the language of this section, a Nebraska appellate court does not have authority to modify a sentence in
an error proceeding when the defendant has been “placed legally in jeopardy.” State v. Hense, 276 Neb. 313, 753
N.W.2d 832 (2008).

The application of this section turns on whether the defendant has been placed in jeopardy by the trial court,

not by whether the Double Jeopardy Clause bars further action. State v. Vasquez, 271 Neb. 906, 716 N.W.2d 443
(20006).
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29-2317.

Separate juvenile courts are treated as county courts under this section and sections 29-2318 and 29-2319 for
the purpose of exception proceedings under subsection (2)(d) of section 43-2,106.01. In re Interest of Sean H., 271
Neb. 395, 711 N.W.2d 879 (2006).

29-2318.

Separate juvenile courts are treated as county courts under this section and sections 29-2317 and 29-2319 for
the purpose of exception proceedings under subsection (2)(d) of section 43-2,106.01. In re Interest of Sean H., 271
Neb. 395, 711 N.W.2d 879 (2006).

29-2319.

Separate juvenile courts are treated as county courts under this section and sections 29-2317 and 29-2318 for
the purpose of exception proceedings under subsection (2)(d) of section 43-2,106.01. In re Interest of Sean H., 271
Neb. 395, 711 N.W.2d 879 (2006).

29-2320.

A sentence imposed in a revocation of probation proceeding is considered a sentence under this section and is
subject to an appeal by the prosecutor challenging its leniency. State v. Caniglia, 272 Neb. 662, 724 N.W.2d 316
(20006).

29-2519.

The U.S. Supreme Court’s decision in Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. Ed. 2d 556
(2002), which requires juries to find whether aggravating circumstances exist in death penalty cases, is not a
substantive change in Sixth Amendment requirements that applies retroactively and did not make aggravating
circumstances essential elements of capital murder. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

29-2520.

Resentencing necessitated by a new rule of procedure requiring the jury to find the existence of aggravating
circumstances in death penalty cases did not expose the defendant to greater punishment and/or violate the
prohibition against ex post facto legislation. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

The Eighth Amendment does not require jury sentencing in death penalty cases; Nebraska’s capital sentencing
scheme is not constitutionally defective, because it requires a jury, unless waived, to determine only the existence
of aggravating circumstances and a three-judge panel to determine the existence of mitigating circumstances,
weigh aggravating and mitigating circumstances, and determine the sentence. State v. Mata, 275 Neb. 1, 745
N.W.2d 229 (2008).

29-2521.

The Eighth Amendment does not require jury sentencing in death penalty cases; Nebraska’s capital sentencing
scheme is not constitutionally defective, because it requires a jury, unless waived, to determine only the existence
of aggravating circumstances and a three-judge panel to determine the existence of mitigating circumstances,
weigh aggravating and mitigating circumstances, and determine the sentence. State v. Mata, 275 Neb. 1, 745
N.W.2d 229 (2008).

Because the defendant could not avoid the risk of death by waiving his right to a jury, this section did not

unconstitutionally burden the exercise of that right by providing that if the defendant waives the right to a jury,
then members of a three-judge panel must make unanimous and written findings of fact regarding the existence of
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aggravating circumstances, as distinguished from jurors, who are not required to unanimously agree on the State’s
alternate theories supporting an aggravating circumstance. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

29-2521.03.

A death sentence imposed for the first degree premeditated murder of a 3-year-old boy whose body was
dismembered and disposed of in pieces was proportional to that imposed in cases involving gratuitous violence
inflicted upon young children. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

29-2523.

Jurors are not required to unanimously agree on the means by which a capital defendant manifests exceptional
depravity under subsection (1)(d) of this section. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

In death penalty cases, an eligibility or selection factor is not unconstitutional if it has some commonsense core
of meaning that a juror can understand. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

A jury instruction in a death penalty case that allowed the State to satisfy the “exceptional depravity”
aggravator by proving that the defendant “apparently relished” the murder was not unconstitutionally vague; a
juror would have clearly understood that the term “apparently relished” referred to his or her own perception of
the defendant’s conduct. State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).

The use of a prior offense to prove an aggravating circumstance under subsection (1)(a) of this section does not
increase the penalty for the prior offense and does not expose the defendant to new jeopardy for such offense.
Because the use of evidence of a prior offense to prove an aggravating circumstance under subsection (1)(a) of
this section does not expose the defendant to new jeopardy for the prior offense, such use does not violate the
Double Jeopardy Clause. State v. Hessler, 274 Neb. 478, 741 N.W.2d 406 (2007).

29-2801.

This section discusses the extent of a district or county court’s subject matter jurisdiction over writs of habeas
corpus; venue in habeas corpus actions is determined by Gillard v. Clark, 105 Neb. 84, 179 N.W. 396 (1920).
Anderson v. Houston, 274 Neb. 916, 744 N.W.2d 410 (2008).

29-2823.

It is implicit in this section that a prisoner released by a trial court’s writ of habeas corpus may be directed to
return to custody if the writ is reversed on appeal. Tyler v. Houston, 273 Neb. 100, 728 N.W.2d 549 (2007).

The doctrine of credit for time erroneously at liberty, which holds that a prisoner is entitled to credit against his
or her sentence for time spent erroneously at liberty due to the State’s negligence, is not applicable to a release on
bail pursuant to this section. Tyler v. Houston, 273 Neb. 100, 728 N.W.2d 549 (2007).

This section is intended to balance the interests of the State and the prisoner in a habeas action by allowing the
prisoner to ask for immediate release, yet permitting the State to effectively seek appellate review of a trial court’s
decision to grant the writ. Tyler v. Houston, 273 Neb. 100, 728 N.W.2d 549 (2007).

29-3001.
In a postconviction proceeding, an appellate court reviews for an abuse of discretion the procedures a district
court uses to determine whether the prisoner’s allegations sufficiently establish a basis for relief and whether the

files and records of the case affirmatively show that the prisoner is entitled to no relief. State v. Glover, 276 Neb.
622, 756 N.W.2d 157 (2008).
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A trial court abuses its discretion in postconviction proceedings when its decision incorrectly applies or fails to
comply with specific procedural rules governing the action. State v. Glover, 276 Neb. 622, 756 N.W.2d 157
(2008).

A district court need not conduct an evidentiary hearing in postconviction proceedings in the following
circumstances: (1) When the prisoner alleges only conclusions of law or facts and (2) when the files and records
of the case affirmatively show that the prisoner is entitled to no relief. State v. Glover, 276 Neb. 622, 756 N.W.2d
157 (2008).

The trial court erred in denying a postconviction petition without an evidentiary hearing based on the trial
counsel’s deposition, because the deposition was not part of the case records and files; the phrase “files and
records of the case” in this section refers to existing files and records of the case before the prisoner filed a
postconviction proceeding, not to testimony taken for the postconviction proceeding. State v. Glover, 276 Neb.
622,756 N.W.2d 157 (2008).

If the district court grants an evidentiary hearing in a postconviction proceeding, it is obligated to determine the
issues and make findings of fact and conclusions of law with respect thereto. State v. Epting, 276 Neb. 37, 751
N.W.2d 166 (2008).

It is reversible error for a district court to grant postconviction relief without first conducting an evidentiary
hearing and making findings of fact and conclusions of law. State v. Jim, 275 Neb. 481, 747 N.W.2d 410 (2008).

If the court grants an evidentiary hearing in a postconviction proceeding, it is obligated to determine the issues
and make findings of fact and conclusions of law with respect thereto. State v. Jim, 275 Neb. 481, 747 N.W.2d
410 (2008).

The trial court did not abuse its discretion under the Nebraska Postconviction Act when it required the State to
file a written response to the appellant’s motion for postconviction relief. State v. McLeod, 274 Neb. 566, 741
N.W.2d 664 (2007).

The trial court did not err in declining to appoint the appellant counsel for the purpose of conducting further
discovery on a postconviction motion, because under the Nebraska Postconviction Act, it is within the discretion
of the trial court as to whether counsel shall be appointed. State v. McLeod, 274 Neb. 566, 741 N.W.2d 664
(2007).

An appellate court will not entertain a successive motion for postconviction relief unless the motion
affirmatively shows on its face that the basis relied upon for relief was not available at the time the movant filed
the prior motion. State v. Marshall, 272 Neb. 924, 725 N.W.2d 834 (2007).

A movant’s subsequent postconviction claims are barred by his or her failure to raise available claims in a
previous postconviction motion, even if the movant acted pro se in the first proceeding. State v. Marshall, 272
Neb. 924, 725 N.W.2d 834 (2007).

In an action under Nebraska’s postconviction statute, an issue of constitutional dimension involving a sentence

does not constitute grounds for postconviction relief unless it also constitutes grounds for finding the sentence
void or voidable. State v. Moore, 272 Neb. 71, 718 N.W.2d 537 (2006).

29-3002.

An order denying an evidentiary hearing on a postconviction claim is a final judgment as to such claim under
this section. State v. Poindexter, 277 Neb. 936, 766 N.W.2d 391 (2009).

An order ruling on a motion filed in a pending postconviction case seeking to amend the postconviction motion

to assert additional claims is not a final judgment and is not appealable under this section. State v. Hudson, 273
Neb. 42, 727 N.W.2d 219 (2007).
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29-3003.

The phrase “any other remedy” encompasses a direct appeal when the issue raised in the postconviction
proceeding can be raised in the direct appeal. Thus, a motion for postconviction relief cannot be used as a
substitute for an appeal or to secure a further review of issues already litigated on direct appeal or which were
known to the defendant and counsel at the time of the trial and which were capable of being raised, but were not
raised, in the defendant’s direct appeal. State v. Molina, 271 Neb. 488, 713 N.W.2d 412 (2006).

29-3304.

Under this section, law enforcement personnel must have probable cause to believe that the person whose DNA
is sought committed the crime for which the DNA is sought. State v. McKinney, 273 Neb. 346, 730 N.W.2d 74
(2007).

29-3401.

A prisoner who was transferred to Nebraska pursuant to the Interstate Corrections Compact is subject to the
jurisdiction of the sending state. Leach v. Dahm, 277 Neb. 452, 763 N.W.2d 83 (2009).

Pursuant to the Interstate Corrections Compact, the receiving state acts solely as an agent for the sending state.
Leach v. Dahm, 277 Neb. 452, 763 N.W.2d 83 (2009).

Where a prisoner is sentenced in Florida and transferred to Nebraska pursuant to the Interstate Corrections
Compact, hearings in Nebraska considering whether the sentence was unconstitutional may be held only if
authorized by Florida and are governed by the laws of Florida. Leach v. Dahm, 277 Neb. 452, 763 N.W.2d 83
(2009).

29-3703.

Under subsections (2) and (3) of this section, following the annual status review of a person committed to
treatment in a regional center, the court may either order the person released unconditionally, order the person to
remain committed to the regional center, or order the person discharged from the regional center and placed in a
less restrictive treatment program. State v. Schinzel, 271 Neb. 281, 710 N.W.2d 634 (2006).

Under this section, a person cannot be placed in the “joint legal custody” of two separate agencies or treatment
programs. State v. Schinzel, 271 Neb. 281, 710 N.W.2d 634 (2006).

29-4005.

A sentencing judge may determine whether an aggravated offense as formerly defined in subsection (4)(a) of
this section has been committed based upon information contained in the record, including the factual basis for a
plea-based conviction and information contained in the presentence report. State v. Hamilton, 277 Neb. 593, 763
N.W.2d 731 (2009).

29-4013.

The fact that orders setting aside a convicted sex offender’s prior convictions for nonsexual offenses were
issued after the offender’s risk assessment instrument was scored did not preclude the hearing officer from
considering those orders when resolving the offender’s administrative challenge to his sex offender classification
under the Sex Offender Registration Act; regulations existing at the time of the administrative review process
indicated that the hearing officer could consider events occurring after the initial scoring of the risk assessment
instrument. McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).
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Amendments to the set-aside statute that allow a set-aside conviction to be used for purposes of determining
risk under the Sex Offender Registration Act did not apply retroactively to a sex offender whose prior convictions
for non-sex-offenses were set aside prior to the amendments, and thus the offender’s set-aside convictions could
not be used for risk assessment under the act. Orders setting aside the offender’s convictions vested him with the
right to have the set-aside convictions used only for those purposes listed in this section at the time the orders
were entered. McCray v. Nebraska State Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).

For purposes of classifying a convicted sex offender under the Sex Offender Registration Act, unsworn victim
statements obtained by police were not competent evidence to support scoring under the section of the risk
assessment instrument concerning the nature of the offender’s sexual assault behavior. Where the statements were
not correlated to any offense for which the offender was charged or convicted, statements bore no other indicia of
probative value, and nothing in the record established the truth of the statements. McCray v. Nebraska State
Patrol, 271 Neb. 1, 710 N.W.2d 300 (2006).

29-4116.

An action under the DNA Testing Act is a collateral attack on a conviction and is therefore similar to a
postconviction action and is not part of the criminal proceeding itself. State v. Pratt, 273 Neb. 817, 733 N.W.2d
868 (2007).

29-4120.

The DNA Testing Act does not exclude persons who were convicted and sentenced pursuant to pleas. State v.
Winslow, 274 Neb. 427, 740 N.W.2d 794 (2007).

29-4122.

Decisions regarding appointment of counsel under the DNA Testing Act are reviewed for an abuse of
discretion. State v. Poe, 271 Neb. 858, 717 N.W.2d 463 (2006).

There is not a constitutional right to appointment of counsel in an action under the DNA Testing Act. State v.
Poe, 271 Neb. 858, 717 N.W.2d 463 (20006).

Under this section, the court has discretion to appoint counsel based on its determination of whether the person
bringing the action has shown that DNA testing may be relevant to his or her claim of wrongful conviction. State
v. Poe, 271 Neb. 858, 717 N.W.2d 463 (2006).

29-4123.

A motion to dismiss an action under the DNA Testing Act after testing has been completed is addressed to the
discretion of the trial court, and unless an abuse of discretion is shown, the court’s determination will not be
disturbed. State v. Poe, 271 Neb. 858, 717 N.W.2d 463 (2006).

In order to bring an action under the DNA Testing Act to a conclusion, when the State receives DNA testing

results that do not exonerate or exculpate the person, the State should file a motion to dismiss the action, the
granting of which is an appealable order. State v. Poe, 271 Neb. 858, 717 N.W.2d 463 (2006).

29-4201.

This section demonstrates that the Legislature did not intend to allow written arraignments filed under section
29-4206 to supersede Nebraska’s criminal procedure statutes. State v. Liston, 271 Neb. 468, 712 N.W.2d 264
(20006).
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29-4206.

This section does not authorize district courts to accept pleas of not guilty on a conditional basis or alter the
requirement under section 29-1812 that a defendant must withdraw his or her plea to the general issue before
filing a motion to quash. State v. Liston, 271 Neb. 468, 712 N.W.2d 264 (2006).

30-2209.

“Any person interested in the welfare” of a protected person has standing to intervene and is not limited to
those persons more narrowly defined as “interested persons” in subsection (21) of this section. In re Guardianship
& Conservatorship of Cordel, 274 Neb. 545, 741 N.W.2d 675 (2007).

30-2211.

In common-law and equity actions relating to decedents’ estates, the county courts have concurrent original
jurisdiction with the district courts. When the jurisdiction of the county court and district court is concurrent, the
basic principles of judicial administration require that the court which first acquires jurisdiction should retain it to
the exclusion of the other court. Washington v. Conley, 273 Neb. 908, 734 N.W.2d 306 (2007).

30-2314.

Whether premarital trust assets are part of the augmented estate for determining a surviving spouse’s elective
share is governed by this section, not section 30-3850 of the Nebraska Uniform Trust Code. In re Estate of Chrisp,
276 Neb. 966, 759 N.W.2d 87 (2009).

Under this section, the probate estate is augmented by first reducing the estate by specified obligations and
liabilities and then increasing the estate by the value of specified properties and transfers. In re Estate of Chrisp,
276 Neb. 966, 759 N.W.2d 87 (2009).

Under this section, only a decedent’s transfers to others during his or her marriage to the surviving spouse are
included in the augmented estate for calculating a surviving spouse’s elective share. In re Estate of Chrisp, 276
Neb. 966, 759 N.W.2d 87 (2009).

The exclusion of premarital trusts from the augmented estate was intended to permit a person to provide for
children by a prior marriage, as by a revocable living trust, without concern that such provisions will be upset by
later marriage. In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009).

30-2408.

This section permits an informal appointment proceeding to be commenced more than 3 years after the
decedent’s death if no formal or informal proceeding for probate or proceeding concerning the succession or
administration has occurred within the 3-year period. In re Estate of Nemetz, 273 Neb. 918, 735 N.W.2d 363
(2007).

30-2454.

Under this section, once the personal representative receives notice of a petition seeking his or her removal, he
or she “shall not act,” except in limited circumstances. Thus, notice to the personal representative under this
section effectively suspends the personal representative. In re Estate of Cooper, 275 Neb. 322, 746 N.W.2d 663
(2008).

Taken together, this section and section 30-2457 set forth a procedure by which to suspend and remove a
personal representative and appoint a special administrator. In re Estate of Cooper, 275 Neb. 322, 746 N.W.2d
663 (2008).
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Once a personal representative is prohibited from acting under this section, an interested party may thereafter
move under section 30-2457 for the appointment of a special administrator, based on the facts that the personal
representative has received notice under this section and cannot act and that the appointment of a special
administrator would be appropriate to preserve the estate or to secure its proper administration. In re Estate of
Cooper, 275 Neb. 322, 746 N.W.2d 663 (2008).

A proceeding under this section to remove a personal representative for cause is a special proceeding within the
meaning of section 25-1902. In re Estate of Nemetz, 273 Neb. 918, 735 N.W.2d 363 (2007).

30-2457.

Taken together, section 30-2454 and this section set forth a procedure by which to suspend and remove a
personal representative and appoint a special administrator. In re Estate of Cooper, 275 Neb. 322, 746 N.W.2d
663 (2008).

Once a personal representative is prohibited from acting under section 30-2454, an interested party may
thereafter move under this section for the appointment of a special administrator, based on the facts that the
personal representative has received notice under section 30-2454 and cannot act and that the appointment of a
special administrator would be appropriate to preserve the estate or to secure its proper administration. In re Estate
of Cooper, 275 Neb. 322, 746 N.W.2d 663 (2008).

This section permits a special administrator to be appointed after notice when a personal representative cannot
or should not act and also permits the appointment of a special administrator without notice when an emergency
exists. In re Estate of Cooper, 275 Neb. 322, 746 N.W.2d 663 (2008).

In the absence of evidence, no emergency basis under this section can be established upon which a county
court could base its suspension of a personal representative and the appointment of a temporary special
administrator. In re Estate of Cooper, 275 Neb. 322, 746 N.W.2d 663 (2008).

30-2464.

A trust beneficiary’s estate can seek to enforce the beneficiary’s interests in the trust to the same extent that the
beneficiary could have enforced his or her interests immediately before death, consistent with the standard
provided in the Restatement (Third) of Trusts section 50, comment d(5). (2003). In re Trust Created by Hansen,
274 Neb. 199, 739 N.W.2d 170 (2007).

30-2481.

The Nebraska Probate Code does not authorize attorney fees for a surviving spouse. A surviving spouse also
acting as the personal representative is not entitled to attorney fees for legal actions that she took while she was
not the personal representative and that were directed at obtaining assets that did not benefit the estate or come
under its administration. In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009).

30-2486.

Mere notice to a representative of an estate regarding a possible claim against the estate does not constitute
presenting or filing a claim under this section. J.R. Simplot Co. v. Jelinek, 275 Neb. 548, 748 N.W.2d 17 (2008).

Giving the language in this section a consistent, harmonious, and sensible construction, it is apparent that the
filing of a claim is a separate and distinct act from the initiation of a legal proceeding to pursue payment of the
claim. Therefore, the filing of a claim does not commence an action and does not in and of itself require the
services of an attorney. In re Estate of Cooper, 275 Neb. 297, 746 N.W.2d 653 (2008).
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The filing of a statement of claim is an administrative step by which the personal representative is advised, in
accordance with the probate statutes, of the identities of the creditors and the amounts of their claims. In re Estate
of Cooper, 275 Neb. 297, 746 N.W.2d 653 (2008).

30-2620.

Pursuant to this section, a full guardianship may be established if the probate court finds by clear and
convincing evidence that a full guardianship is necessary for the care of the incapacitated person. In re
Guardianship & Conservatorship of Karin P., 271 Neb. 917, 716 N.W.2d 681 (2006).

30-2627.

When two persons have equal priority, the Nebraska Probate Code directs the court to appoint the person “best
qualified to serve” as guardian. In re Guardianship & Conservatorship of Karin P., 271 Neb. 917, 716 N.W.2d 681
(2006).

30-2628.

Placing the establishment of a visitation schedule in the guardian is anticipated by the statutory duties assigned
to a guardian with full powers. In re Guardianship & Conservatorship of Karin P., 271 Neb. 917, 716 N.W.2d 681
(20006).

30-2645.

“Any person interested in the welfare” of a protected person has standing to intervene and is not limited to
those persons more narrowly defined as “interested persons” in subsection (21) of section 30-2209. In re
Guardianship & Conservatorship of Cordel, 274 Neb. 545, 741 N.W.2d 675 (2007).

30-2648.

There is no final adjudication of an intermediate account without an evidentiary hearing. In re Guardianship &
Conservatorship of Cordel, 274 Neb. 545, 741 N.W.2d 675 (2007).

30-2715.

If an instrument executed by the parties is intended by them as security for a debt, whatever may be its form or
name, it is in equity a mortgage. Clark v. Clark, 275 Neb. 276, 746 N.W.2d 132 (2008).

30-2719.

This section provides that extrinsic evidence of the depositor’s intent as to what type of account was created is
relevant only when the contract of deposit in not in substantially the form provided in subsection (a) of this
section. When the contract of deposit for an account is substantially in such form, the account will be treated as
being the type of account designated on the form; if the contract of deposit is not in such form, then the
depositor’s intent is relevant to determine the type of account pursuant to subsection (b) of this section. Eggleston
v. Kovacich, 274 Neb. 579, 742 N.W.2d 471 (2007).

30-2722.

A gift by the owner from a payable-on-death account does not create a right of reimbursement in the
payable-on-death beneficiary. In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).
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30-2723.

Under subsection (b)(2) of this section, a payable-on-death beneficiary may be named in either an individual or
a representative capacity. In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

30-3802.

It is clear from the plain language of this section that resulting and constructive trusts are not governed by the
Nebraska Uniform Trust Code. Washington v. Conley, 273 Neb. 908, 734 N.W.2d 306 (2007).

30-3803.

When the parties do not claim that the terms are unclear or contrary to the settlor’s actual intent pursuant to
subsection (19) of this section, the interpretation of a trust’s terms is a question of law. In re Trust Created by
Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007).

30-3812.

This section does not limit to trustees the right to seek instructions from the court. In re Trust Created by
Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007).

The remainder beneficiaries’ motion for a declaration of rights was construed as a request for the court to
instruct the trustee on its duties and powers when they asked the county court to decide whether the trustee could
pay the billings for the beneficiary’s last-illness expenses and, if so, what standards should be applied. In re Trust
Created by Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007).

A trust beneficiary’s estate can seek to enforce the beneficiary’s interests in the trust to the same extent that the
beneficiary could have enforced his or her interests immediately before death, consistent with the standard

provided in the Restatement (Third) of Trusts section 50, comment d(5). (2003). In re Trust Created by Hansen,
274 Neb. 199, 739 N.W.2d 170 (2007).

30-3819.

The act of registering a trust gives the county court jurisdiction over the interests of all notified beneficiaries to
decide issues related to any matter involving the trust’s administration, including a request for instructions or an
action to declare rights. In re Trust Created by Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007).

30-3827.

Under subsection (1) of this section, a trust may be created in life insurance death benefits. In re Trust of
Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

30-3841.

A document by which a settlor purports to revoke a revocable trust is a term of that trust. In re Trust Created by
Isvik, 274 Neb. 525, 741 N.W.2d 638 (2007).

Absent clear and convincing evidence that a settlor’s stated intent to revoke her trust was a product of mistake,
the trust was revoked and ceased to exist. In re Trust Created by Isvik, 274 Neb. 525, 741 N.W.2d 638 (2007).
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30-3850.

Whether premarital trust assets are part of the augmented estate for determining a surviving spouse’s elective
share is governed by section 30-2314 of the Nebraska Probate Code, not this section. In re Estate of Chrisp, 276
Neb. 966, 759 N.W.2d 87 (2009).

Under subsection (a)(3) of this section, a surviving spouse’s elective share is neither a statutory allowance nor
a claim against the estate. In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87 (2009).

Under this section, a personal representative has no interest in the decedent’s validly created nontestamentary
trust except to assert the trust’s liability for this section’s specified claims against the estate and statutory
allowances that the decedent’s estate is inadequate to satisfy. In re Estate of Chrisp, 276 Neb. 966, 759 N.W.2d 87
(2009).

30-3868.

In conjunction with this section and section 8-2207, a trustee has a statutory duty of impartiality. In re Trust of
Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

30-3893.

Whether attorney fees and expenses are awarded is addressed to the discretion of the trial court. In re Trust of
Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

30-38,110.

Because a statutory duty of impartiality existed under either section 8-2207 or section 30-3868, application of
the Nebraska Uniform Trust Code would not substantially prejudice the rights of the parties in determining trustee
impartiality. In re Trust of Rosenberg, 273 Neb. 59, 727 N.W.2d 430 (2007).

31-766.

Pursuant to this section, where there is evidence that a partially annexed fire district has assets, those assets
should be considered in determining a proper adjustment of those matters growing out of the annexation. Papillion
Rural Fire Prot. Dist. v. City of Bellevue, 274 Neb. 214, 739 N.W.2d 162 (2007).

32-1409.

Pursuant to subsection (3) of this section, the Secretary of State is required to determine if constitutional
requirements have been met before placing a measure on the ballot. State ex rel. Lemon v. Gale, 272 Neb. 295,
721 N.W.2d 347 (2006).

32-1412.

Pursuant to subsection (2) of this section, the issue of whether a measure complies with the requirements of
Neb. Const. art. III, sec. 2, is a question of legal sufficiency and is justiciable by a court before the measure is
submitted to the voters. State ex rel. Lemon v. Gale, 272 Neb. 295, 721 N.W.2d 347 (2006).

32-1604.

Candidates for certain elective state offices, including the office of university regent, are required to file an
affidavit stating whether they intend to abide by the voluntary campaign spending limits for the office under the
Campaign Finance Limitation Act. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d
372 (2006).
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Abiding candidates agree to spend no more than 50 percent of the total campaign spending limit during the
primary. For the office of university regent, the total campaign spending limit, excluding specified unrestricted
spending, is $50,000. Therefore, the spending limit for the primary is $25,000. Nebraska Legislature on behalf of
State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

If a candidate for a covered office files an affidavit stating an intent not to abide by the voluntary spending
limit, then the candidate must include in the affidavit a reasonable estimate of his or her maximum expenditures
for the primary election, which estimate may be amended up to 30 days before the primary election. The
nonabiding candidate must also file an estimate for the general election by the 40th day following the primary
election, which estimate may be amended up to 60 days before the general election. A candidate is free to estimate
expenditures at an amount greatly above or below the voluntary spending limit. Nebraska Legislature on behalf of
State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

For both the primary and general election periods, when the nonabiding candidate expends 40 percent of his or
her estimated maximum expenditures, he or she must notify the Nebraska Accountability and Disclosure
Commission via the 40-percent affidavit “no later than five days after the forty percent has been expended.”
Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

34-301.

When neighboring landowners recognized for 10 years a boundary which they believed corresponded to the
metes and bounds legal descriptions of their properties, the doctrine of mutual recognition and acquiescence will
apply even though an accurate survey, had they obtained one, could have accurately established a division line
corresponding to the legal description. Sila v. Saunders, 274 Neb. 809, 743 N.W.2d 641 (2008).

Even though the neighboring landowners recognized their boundary line by markers which were an
approximation of the real boundary, a boundary by mutual recognition and acquiescence may be established if the
approximation was recognized by the acquiescing parties as their actual boundary and the location of this
boundary can be proved by the parties. Sila v. Saunders, 274 Neb. 809, 743 N.W.2d 641 (2008).

The filial relationship rule has no bearing on a mutual recognition and acquiescence analysis. Sila v. Saunders,
274 Neb. 809, 743 N.W.2d 641 (2008).

35-302.

This section provides firefighters with statutory rights and permits firefighters to waive those rights by
voluntary agreement, but does not alter the well-established principle that such a waiver must be clearly and
expressly established. Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007).

36-701.

A person seeking to set aside a transfer under the Uniform Fraudulent Transfer Act must first prove that he or
she is a “creditor” and that the party against whom relief is sought is a “debtor.” Reed v. Reed, 275 Neb. 418, 747
N.W.2d 18 (2008).

36-702.

Pursuant to subsection (3) of this section, a spouse’s right to an equitable distribution of the marital estate is not
a “right to payment” under the Uniform Fraudulent Transfer Act. Reed v. Reed, 275 Neb. 418, 747 N.W.2d 18
(2008).
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36-706.

A debtor-creditor relationship is created not by a judgment, but by the wrong which produces the injury; and it
is the date of the wrongful act, not the date of the filing of the suit or of the judgment, which fixes the status and
rights of the parties. Dominguez v. Eppley Transp. Servs., 277 Neb. 531, 763 N.W.2d 696 (2009).

36-708.

Pursuant to subsection (a)(1) of this section, the Uniform Fraudulent Transfer Act requires some nexus
between the claim upon which an individual’s creditor status depends and the purpose for which that individual
seeks to set aside a fraudulent transfer. Reed v. Reed, 275 Neb. 418, 747 N.W.2d 18 (2008).

36-709.

In all actions brought by creditors to subject property which it is claimed was fraudulently transferred, the
person to whom the property has been transferred is a necessary party. Reed v. Reed, 277 Neb. 391, 763 N.W.2d
686 (2009).

37-706.

This section neither includes nor excludes man-made waterways from the “banks of the river.” Instead, the
Department of Natural Resources has the responsibility to determine whether any particular waterway should be
considered part of the banks of the river. Scofield v. State, 276 Neb. 215, 753 N.W.2d 345 (2008).

38-179.

Under the former law, the general definition in the introductory paragraph of this section does not include as
unprofessional conduct a single act of ordinary negligence. Mahnke v. State, 276 Neb. 57, 751 N.W.2d 635
(2008).

42-349.
The inference that residency in Nebraska has been with the intent to make it one’s permanent home is negated

where he or she is a nonimmigrant alien residing in Nebraska on a visitor’s visa. Rozsnyai v. Svacek, 272 Neb.
567, 723 N.W.2d 329 (2006).

42-351.

Pursuant to subsection (1) of this section, jurisdiction over a child custody proceeding is governed exclusively
by the Uniform Child Custody Jurisdiction and Enforcement Act. Carter v. Carter, 276 Neb. 840, 758 N.W.2d 1
(2008).

42-364.

Proceedings regarding modification of a marital dissolution, which are controlled by this section, are special
proceedings as defined by section 25-1902. Steven S. v. Mary S., 277 Neb. 124, 760 N.W.2d 28 (2009).

A court is required to devise a parenting plan and to consider joint legal and physical custody, but the court is
not required to grant equal parenting time to the parents if such is not in the child’s best interests. Kamal v. Imroz,
277 Neb. 116, 759 N.W.2d 914 (2009).

A trial court’s authority under subsection (5) of this section to order joint physical custody when the parties

have not requested it must be exercised in a manner consistent with due process requirements. Zahl v. Zahl, 273
Neb. 1043, 736 N.W.2d 365 (2007).
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The factual inquiry necessary to impose joint physical custody is substantially different from that required for
making a sole custody determination. Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007).

When a trial court determines at a general custody hearing that joint physical custody is, or may be, in a child’s
best interests, but neither party has requested this custody arrangement, the court must give the parties an
opportunity to present evidence on the issue before imposing joint custody. Zahl v. Zahl, 273 Neb. 1043, 736
N.W.2d 365 (2007).

A district court abuses its discretion to order joint custody when it fails to specifically find that joint physical
custody is in the child’s best interests as required by this section. Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365
(2007).

42-365.

An alimony award which drives an obligor’s net income below the basic subsistence limitation of Neb. Ct. R.
section 4-218 of the Nebraska Child Support Guidelines is presumptively an abuse of judicial discretion unless the
court specifically finds that conformity with section 4-218 would work an “unjust or inappropriate” result in that
particular case. Gress v. Gress, 274 Neb. 686, 743 N.W.2d 67 (2007).

In an action to modify a decree of dissolution, it is the decree that was affirmed as modified, from the time it
was originally entered, that provides the appropriate frame of reference for the subsequent application to modify.
Finney v. Finney, 273 Neb. 436, 730 N.W.2d 351 (2007).

To determine whether there has been a material and substantial change in circumstances warranting
modification of a divorce decree, a trial court should compare the financial circumstances of the parties at the time
of the divorce decree, or last modification of the decree, with their circumstances at the time the modification at
issue was sought, and an intervening appellate decision has no bearing on the analysis. Finney v. Finney, 273 Neb.
436, 730 N.W.2d 351 (2007).

No matter which party has the larger pension, the value acquired during the marriage should be divided
relatively equally, and it would be incongruous to reduce one party’s equitable share simply because one has
elected to retire early, while the other continues to work. Webster v. Webster, 271 Neb. 788, 716 N.W.2d 47
(2006).

The antiassignment clause of the Social Security Act and the Supremacy Clause of the U.S. Constitution
prohibit a direct offset to adjust for disproportionate Social Security benefits in the property division of a
dissolution decree. Webster v. Webster, 271 Neb. 788, 716 N.W.2d 47 (2006).

42-366.

The parties to a marriage may enter into a written settlement agreement to settle disputes attendant upon
separation of their marriage, including a dispute over modification of a previous decree. Marcovitz v. Rogers, 276
Neb. 199, 752 N.W.2d 605 (2008).

Pursuant to this section, the court has an independent duty to evaluate the terms of an agreement and ensure
that they are not unconscionable before incorporating them into a decree. Marcovitz v. Rogers, 276 Neb. 199, 752

N.W.2d 605 (2008).

Pursuant to subsection (8) of this section, retirement plans earned during the marriage are to be included in the
division of the marital estate. Sitz v. Sitz, 275 Neb. 832, 749 N.W.2d 470 (2008).
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42-371.

Under subsection (6) of this section, a court has discretion to require reasonable security for an obligor’s
current or delinquent support obligations when compelling circumstances require it. Davis v. Davis, 275 Neb. 944,
750 N.W.2d 696 (2008).

43-104.

The putative father provisions of this section do not apply to a previously adjudicated father. In re Adoption of
Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

43-104.02.

This section requires “a person claiming to be the father of the child” to file notice of his intent to claim
paternity and obtain custody with the biological father registry within 5 business days of the child’s birth or
published notification. In re Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

This section does not apply to a biological father opposing the adoption of his child who is no longer a
newborn when the father had acknowledged and supported his child and established strong familial ties. In re
Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

This section, by its very terms, has no application in a dispute between the biological father and mother of a
child born out of wedlock. In re Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

A putative father who intends to claim paternity and obtain custody of a child born out of wedlock must file
notice with the biological father registry and adjudicate his claim within 30 days. In re Adoption of Jaden M., 272
Neb. 789, 725 N.W.2d 410 (2006).

This section and section 43-104.05 do not apply to a putative father who has been previously determined to be
the biological father. In re Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

Section 43-102.05 requires a “claimant-father” to petition the county court where the child was born to
adjudicate his claim of paternity and right to custody within 30 days of filing notice under this section. In re
Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

43-104.05.

A putative father who intends to claim paternity and obtain custody of a child born out of wedlock must file
notice with the biological father registry and adjudicate his claim within 30 days. In re Adoption of Jaden M., 272
Neb. 789, 725 N.W.2d 410 (2006).

Section 43-104.02 and this section do not apply to a putative father who has been previously determined to be
the biological father. In re Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

This section requires a “claimant-father” to petition the county court where the child was born to adjudicate his
claim of paternity and right to custody within 30 days of filing notice under section 43-104.02. In re Adoption of
Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

Although under this section a father who fails to petition for an adjudication of paternity in county court within
30 days after filing his notice of intent to claim paternity would be precluded from claiming paternity in an
adoption proceeding, such father would not be precluded from seeking to establish paternity under the paternity
statutes in district court where there is no consent or relinquishment by the mother and no adoption proceeding is
pending. Bohaboj v. Rausch, 272 Neb. 394, 721 N.W.2d 655 (2006).
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43-104.11.

Other than the exceptions to the notification requirements, unless the biological father has executed “a valid
relinquishment and consent . . . or . . . a denial of paternity and waiver of rights,” the court may not enter a decree
of adoption without determining that proper notification of parental rights has been provided. In re Adoption of
Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

43-104.18.

The county is not obligated to pay the fee of a guardian ad litem appointed for a biological parent in a private
adoption proceeding to which the county is not a party. In re Adoption of Kailynn D., 273 Neb. 849, 733 N.W.2d
856 (2007).

The fact that the Legislature expressly obligated counties to pay guardian ad litem fees in some statutes, but not
in this section, reflects a legislative intent that the county cannot be ordered to pay the fees of a guardian ad litem
appointed for a biological father in a private adoption case. In re Adoption of Kailynn D., 273 Neb. 849, 733
N.W.2d 856 (2007).

43-104.22.

Subsection (7) of this section does not apply to a father who has been adjudicated the child’s father in a
paternity action. In re Adoption of Jaden M., 272 Neb. 789, 725 N.W.2d 410 (2006).

43-247.

To obtain jurisdiction over a juvenile, the court’s only concern is whether the conditions in which the juvenile
presently finds himself or herself fit within the asserted subsection of this section. In re Interest of Angelica L. &
Daniel L., 277 Neb. 984, 767 N.W.2d 74 (2009).

Where a juvenile is adjudicated solely on the basis of habitual truancy from school under subsection (3)(b) of
this section and the status of truancy is subsequently terminated by the lawful execution of a parental release
authorizing discontinuation of school pursuant to subsection (3)(d) of section 79-201, a juvenile court may
terminate its jurisdiction without a finding that such termination is in the best interests of the juvenile. In re
Interest of Kevin K., 274 Neb. 678, 742 N.W.2d 767 (2007).

43-279.

Whether a juvenile has knowingly, voluntarily, and intelligently waived the right to counsel is to be determined
by the totality of the circumstances, including the age, intelligence, and education of the juvenile; the juvenile’s
background and experience; the presence of the juvenile’s parents; the language used by the court in describing
the juvenile’s rights; the juvenile’s conduct; the juvenile’s emotional stability; and the intricacy of the offense. In
re Interest of Dalton S., 273 Neb. 504, 730 N.W.2d 816 (2007).

Where a juvenile waives his or her right to counsel, the burden lies with the State, by a preponderance of the
evidence, to show that the waiver was knowingly, intelligently, and voluntarily made. In re Interest of Dalton S.,

273 Neb. 504, 730 N.W.2d 816 (2007).

Courts should take special care in scrutinizing a purported confession or waiver by a child. In re Interest of
Dalton S., 273 Neb. 504, 730 N.W.2d 816 (2007).

43-281.

The juvenile court cannot order a specific placement of a juvenile for the purposes of the evaluation authorized
by this section. In re Interest of Taylor W., 276 Neb. 679, 757 N.W.2d 1 (2008).
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43-285.

Pursuant to this section, the juvenile court has the authority to order the Department of Health and Human
Services to remove a case manager if the facts and circumstances require a change for the best interests of the
juvenile. In re Interest of Veronica H., 272 Neb. 370, 721 N.W.2d 651 (2006).

The phrase, “by and with the assent of the court,” implicitly gives the juvenile court the authority to dissent
from a determination made by the Department of Health and Human Services. In re Interest of Veronica H., 272
Neb. 370, 721 N.W.2d 651 (2006).

43-286.

This section does not authorize the juvenile court to impose confinement as a part of an order of probation. In
re Interest of Dustin S., 276 Neb. 635, 756 N.W.2d 277 (2008).

Juvenile court may not place a juvenile on probation or exercise any of its other options for disposition and at
the same time continue the dispositional hearing. In re Interest of Markice M., 275 Neb. 908, 750 N.W.2d 345
(2008).

When a juvenile court enters an order of restitution under subsection (1)(a) of this section, the court should
consider, among other factors, the juvenile’s earning ability, employment status, financial resources, and other
obligations. In re Interest of Laurance S., 274 Neb. 620, 742 N.W.2d 484 (2007).

A juvenile court may use any rational method of fixing the amount of restitution, so long as the amount is
rationally related to the proofs offered at the dispositional hearing, and the amount is consistent with the purposes
of education, treatment, rehabilitation, and the juvenile’s ability to pay. In re Interest of Laurance S., 274 Neb.
620, 742 N.W.2d 484 (2007).

43-287.01.

This section and sections 43-287.02 to 43-287.06 provide the sole method of reviewing juvenile court
dispositional orders falling within the ambit of the expedited appeal process specified therein. In re Interest of
Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

A two-part test must be applied to determine whether an expedited review is required under this section and
sections 43-287.02 to 43-287.06. First, the order must implement a different plan than that proposed by the
Department of Health and Human Services. Second, there must exist a belief that the court-ordered plan is not in
the best interests of the juvenile. In re Interest of Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

43-287.02.

This section, section 43-287.01, and sections 43-287.03 to 43-287.06 provide the sole method of reviewing
juvenile court dispositional orders falling within the ambit of the expedited appeal process specified therein. In re
Interest of Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

A two-part test must be applied to determine whether an expedited review is required under this section,
section 43-287.01, and sections 43-287.03 to 43-287.06. First, the order must implement a different plan than that
proposed by the Department of Health and Human Services. Second, there must exist a belief that the
court-ordered plan is not in the best interests of the juvenile. In re Interest of Markice M., 275 Neb. 908, 750
N.W.2d 345 (2008).
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43-287.03.

This section, sections 43-287.01 and 43-287.02, and sections 43-287.04 to 43-287.06 provide the sole method
of reviewing juvenile court dispositional orders falling within the ambit of the expedited appeal process specified
therein. In re Interest of Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

A two-part test must be applied to determine whether an expedited review is required under this section,
sections 43-287.01 and 43-287.02, and sections 43-287.04 to 43-287.06. First, the order must implement a
different plan than that proposed by the Department of Health and Human Services. Second, there must exist a
belief that the court-ordered plan is not in the best interests of the juvenile. In re Interest of Markice M., 275 Neb.
908, 750 N.W.2d 345 (2008).

43-287.04.

This section, sections 43-287.01 to 43-287.03, and sections 43-287.05 and 43-287.06 provide the sole method
of reviewing juvenile court dispositional orders falling within the ambit of the expedited appeal process specified
therein. In re Interest of Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

A two-part test must be applied to determine whether an expedited review is required under this section,
sections 43-287.01 to 43-287.03, and sections 43-287.05 and 43-287.06. First, the order must implement a
different plan than that proposed by the Department of Health and Human Services. Second, there must exist a
belief that the court-ordered plan is not in the best interests of the juvenile. In re Interest of Markice M., 275 Neb.
908, 750 N.W.2d 345 (2008).

43-287.05.

This section, sections 43-287.01 to 43-287.04, and 43-287.06 provide the sole method of reviewing juvenile
court dispositional orders falling within the ambit of the expedited appeal process specified therein. In re Interest
of Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

A two-part test must be applied to determine whether an expedited review is required under this section,
sections 43-287.01 to 43-287.04, and 43-287.06. First, the order must implement a different plan than that
proposed by the Department of Health and Human Services. Second, there must exist a belief that the
court-ordered plan is not in the best interests of the juvenile. In re Interest of Markice M., 275 Neb. 908, 750
N.W.2d 345 (2008).

43-287.06.

This section and sections 43-287.01 to 43-287.05 provide the sole method of reviewing juvenile court
dispositional orders falling within the ambit of the expedited appeal process specified therein. In re Interest of
Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

A two-part test must be applied to determine whether an expedited review is required under this section and
sections 43-287.01 to 43-287.05. First, the order must implement a different plan than that proposed by the
Department of Health and Human Services. Second, there must exist a belief that the court-ordered plan is not in
the best interests of the juvenile. In re Interest of Markice M., 275 Neb. 908, 750 N.W.2d 345 (2008).

43-292.

Under this section, in order to terminate parental rights, the State must prove, by clear and convincing
evidence, that one or more of the statutory grounds listed in this section have been satistied and that termination is
in the child’s best interests. In re Interest of Angelica L. & Daniel L., 277 Neb. 984, 767 N.W.2d 74 (2009).
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The interest of the parents in the care, custody, and control of their children is perhaps the oldest of the
fundamental liberty interests recognized by the U.S. Supreme Court. In re Interest of Angelica L. & Daniel L., 277
Neb. 984, 767 N.W.2d 74 (2009).

Before the State attempts to force a breakup of a natural family, over the objections of the parents and their
children, the State must prove parental unfitness. In re Interest of Angelica L. & Daniel L., 277 Neb. 984, 767
N.W.2d 74 (2009).

The fact that a child has been placed outside the home for 15 or more of the most recent 22 months does not
demonstrate parental unfitness. The placement of a child outside the home for 15 or more of the most recent 22
months under subsection (7) of this section merely provides a guideline for what would be a reasonable time for
parents to rehabilitate themselves to a minimum level of fitness. In re Interest of Angelica L. & Daniel L., 277
Neb. 984, 767 N.W.2d 74 (2009).

Regardless of the length of time a child is placed outside the home, it is always the State’s burden to prove by
clear and convincing evidence that the parent is unfit and that the child’s best interests are served by his or her
continued removal from parental custody. In re Interest of Angelica L. & Daniel L., 277 Neb. 984, 767 N.W.2d 74
(2009).

The “beyond a reasonable doubt” standard in subsection (6) of section 43-1505 does not extend to this
section’s best interests element. Instead, the State must prove by clear and convincing evidence that terminating
parental rights is in the child’s best interests; this need not include testimony of a qualified expert witness. In re
Interest of Walter W., 274 Neb. 859, 744 N.W.2d 55 (2008).

The fact that a child has been placed outside the home for 15 or more of the most recent 22 months under
subsection (7) of this section does not demonstrate parental unfitness for the purpose of a termination of parental
rights. In re Interest of Xavier H., 274 Neb. 331, 740 N.W.2d 13 (2007).

For the purpose of a petition to terminate parental rights, the placement of a child outside the home for 15 or
more of the most recent 22 months under subsection (7) of this section merely provides a guideline for what
would be a reasonable time for parents to rehabilitate themselves to a minimum level of fitness. In re Interest of
Xavier H., 274 Neb. 331, 740 N.W.2d 13 (2007).

The presumption that the best interests of a child are served by reuniting the child with his or her parent is
overcome only when the parent has been proved unfit. In re Interest of Xavier H., 274 Neb. 331, 740 N.W.2d 13
(2007).

Whether termination of parental rights is in a child’s best interests is subject to the overriding recognition that

the relationship between parent and child is constitutionally protected. In re Interest of Xavier H., 274 Neb. 331,
740 N.W.2d 13 (2007).

43-292.02.

Pursuant to the second sentence in subsection (2) of this section, a juvenile court, when deciding whether to
terminate parental rights, should not consider that an adoptive family has been identified. In re Interest of Destiny
A. etal., 274 Neb. 713, 742 N.W.2d 758 (2007).

43-2,106.01.

Separate juvenile courts are treated as county courts under sections 29-2317 to 29-2319 for the purpose of
exception proceedings under subsection (2)(d) of this section. In re Interest of Sean H., 271 Neb. 395, 711 N.W.2d
879 (2006).
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43-413.

The juvenile court cannot order a specific placement of a juvenile for the purposes of the evaluation authorized
by this section. In re Interest of Taylor W., 276 Neb. 679, 757 N.W.2d 1 (2008).

43-1227.

The clause contained in subsection (7) of this section was meant to provide a home state for a child when a
custody proceeding is commenced at a time when the child has not lived in a state for the requisite 6-month period
— because the child has not been alive for that period of time. It is not meant to say that a child’s state of birth is
that child’s home state. Carter v. Carter, 276 Neb. 840, 758 N.W.2d 1 (2008).

Regardless of where a child was born, if the child and his or her parents have been living in another state for the
6 months immediately preceding the commencement of a custody proceeding, then the state in which the child
was born is not the child’s home state. Carter v. Carter, 276 Neb. 840, 758 N.W.2d 1 (2008).

The Uniform Child Custody Jurisdiction and Enforcement Act does not specifically address the meaning of
“temporary absence” as used in this section. But it is clear that time spent living in another state or country due to
a permanent military duty assignment is not considered a “temporary absence” simply because it was motivated
by such assignment. Carter v. Carter, 276 Neb. 840, 758 N.W.2d 1 (2008).

A child custody proceeding for purposes of the Uniform Child Custody Jurisdiction and Enforcement Act is a

proceeding in which legal custody, physical custody, or visitation with respect to a child is an issue. Watson v.
Watson, 272 Neb. 647, 724 N.W.2d 24 (2006).

43-1238.
In order for a state to exercise jurisdiction over a child custody dispute, that state must be the home state as

defined by the Uniform Child Custody Jurisdiction and Enforcement Act or fall under limited exceptions to the
home state requirement specified by the act. Carter v. Carter, 276 Neb. 840, 758 N.W.2d 1 (2008).

43-1239.

Subsection (a) of this section provides the rules for continuing jurisdiction under the Uniform Child Custody
Jurisdiction and Enforcement Act. Watson v. Watson, 272 Neb. 647, 724 N.W.2d 24 (2006).

Under subsection (a)(1) of this section, whether a court’s exclusive and continuing jurisdiction has been lost is
a determination to be made by a court of this state. Watson v. Watson, 272 Neb. 647, 724 N.W.2d 24 (2006).

43-1303.

The Foster Care Review Act permits but does not require the State Foster Care Review Board to promulgate
regulations. OMNI v. Nebraska Foster Care Review Bd., 277 Neb. 641, 764 N.W.2d 398 (2009).

43-1312.

Because subsection (3) of this section requires a permanency hearing for every child in foster care, the court is
required to have a permanency hearing even if the child is in foster care because of his or her delinquent behavior,
instead of parental abuse or neglect. In re Interest of Spencer O., 277 Neb. 776, 765 N.W.2d 443 (2009).

43-1503.

The provisions of the Nebraska Indian Child Welfare Act apply prospectively from the date Indian child status
is established on the record. In re Adoption of Kenten H., 272 Neb. 846, 725 N.W.2d 548 (2007).
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43-1505.

The “active efforts” standard in subsection (4) of this section requires proof by clear and convincing evidence
in parental rights termination cases. In re Interest of Walter W., 274 Neb. 859, 744 N.W.2d 55 (2008).

The “active efforts” standard in subsection (4) of this section requires more than the “reasonable efforts”
standard that applies in cases not involving the Indian Child Welfare Act. In re Interest of Walter W., 274 Neb.
859, 744 N.W.2d 55 (2008).

There is no precise formula for the “active efforts” standard in subsection (4) of this section; instead, the
standard requires a case-by-case analysis. In re Interest of Walter W., 274 Neb. 859, 744 N.W.2d 55 (2008).

The “beyond a reasonable doubt” standard in subsection (6) of this section does not extend to the best interests
element in section 43-292. Instead, the State must prove by clear and convincing evidence that terminating
parental rights is in the child’s best interests; this need not include testimony of a qualified expert witness. In re
Interest of Walter W., 274 Neb. 859, 744 N.W.2d 55 (2008).

43-1506.

The 2-year time limitation in this section is a statute of limitations; an action to invalidate an adoption must be
filed within 2 years of the date of the adoption decree. In re Adoption of Kenten H., 272 Neb. 846, 725 N.W.2d
548 (2007).

43-1801.

Although the Nebraska grandparent visitation statutes recognize the interests of the child in the continuation of
the grandparent relationship, under Nebraska’s grandparent visitation statutes as a whole, the best interests of the
child consideration does not deprive the parent of sufficient protection, because visitation will not be awarded
where such visitation would adversely interfere with the parent-child relationship. Hamit v. Hamit, 271 Neb. 659,
715 N.W.2d 512 (2006).

Nebraska’s grandparent visitation statutes are not unconstitutional on their face. Hamit v. Hamit, 271 Neb. 659,
715 N.W.2d 512 (2006).

43-1802.

Nebraska’s grandparent visitation statutes are narrowly drawn and explicitly protect parental rights while
taking the child’s best interests into consideration. Hamit v. Hamit, 271 Neb. 659, 715 N.W.2d 512 (2006).

Under the Nebraska grandparent visitation statutes, a court is without authority to order grandparent visitation
unless a petitioning grandparent can prove by clear and convincing evidence that (1) there is, or has been, a
significant beneficial relationship between the grandparent and the child; (2) it is in the best interests of the child
that such relationship continue; and (3) such visitation will not adversely interfere with the parent-child
relationship. Hamit v. Hamit, 271 Neb. 659, 715 N.W.2d 512 (2006).

43-2923.

A court is required to devise a parenting plan and to consider joint legal and physical custody, but the court is
not required to grant equal parenting time to the parents if such is not in the child’s best interests. Kamal v. Imroz,
277 Neb. 116, 759 N.W.2d 914 (2009).
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43-3804.

This section does not create a jurisdictional prerequisite to a juvenile court’s exercise of jurisdiction. In re
Interest of Angelica L. & Daniel L., 277 Neb. 984, 767 N.W.2d 74 (2009).

44-359.

A successful pro se litigant in an action on an insurance policy is not entitled to recover an attorney fee, even if
the pro se litigant is a licensed attorney. Young v. Midwest Fam. Mut. Ins. Co., 276 Neb. 206, 753 N.W.2d 778
(2008).

To determine proper and reasonable attorney fees, it is necessary for the court to consider the nature of the
litigation, the time and labor required, the novelty and difficulty of the questions raised, the skill required to
properly conduct the case, the responsibility assumed, the care and diligence exhibited, the result of the suit, the
character and standing of the attorney, and the customary charges of the bar for similar services. Young v.
Midwest Fam. Mut. Ins. Co., 276 Neb. 206, 753 N.W.2d 778 (2008).

An attorney fee awarded under the provisions of this section must be solely and only for services actually
rendered in the preparation and trial of the litigation on the policy in question. Young v. Midwest Fam. Mut. Ins.
Co., 276 Neb. 206, 753 N.W.2d 778 (2008).

Expert witness fees are not taxable as court costs and are not recoverable under this section. Young v. Midwest
Fam. Mut. Ins. Co., 276 Neb. 206, 753 N.W.2d 778 (2008).

Read together, this section and section 25-901 prohibit an award of attorney fees to a plaintiff, in a suit against
the plaintiff’s insurer, who rejects an offer to allow judgment and later fails to recover more than the amount
offered. Young v. Midwest Fam. Mut. Ins. Co., 272 Neb. 385, 722 N.W.2d 13 (2006).

A plaintiff in an action on an insurance policy is entitled to recover under this section when he or she obtains a
judgment against any company doing business in this state, whether or not the company is an insurance company.
Webb v. American Employers Group, 268 Neb. 473, 684 N.W.2d 33 (2004).

44-375.

A claimant under an insurance contract must show an interest in the contract that would be recognized and
protected by the courts. Sayah v. Metropolitan Prop. & Cas. Ins. Co., 273 Neb. 744, 733 N.W.2d 192 (2007).

To have an insurable interest, the claimant must have some legally enforceable right that would be recognized
and enforced in the property at issue. Sayah v. Metropolitan Prop. & Cas. Ins. Co., 273 Neb. 744, 733 N.W.2d 192
(2007).

Neither family use of property nor the family relationship alone gives automatic rise to an insurable property
interest. Sayah v. Metropolitan Prop. & Cas. Ins. Co., 273 Neb. 744, 733 N.W.2d 192 (2007).

When no legally enforceable interest exists, no insurable interest exists. Sayah v. Metropolitan Prop. & Cas.
Ins. Co., 273 Neb. 744, 733 N.W.2d 192 (2007).

44-516.
Failure of an insurer to send notice of cancellation for nonpayment of premiums to other individuals with an
interest in an insured vehicle does not make cancellation ineffective as to the named insured who does receive

notice in conformity with subsection (1) of this section. City of Columbus v. Swanson, 270 Neb. 713, 708 N.W.2d
225 (2005).
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44-704.

Even assuming that an ex-wife had an insurable interest in the life of her ex-husband, an insurable interest did
not give her the right to own a life insurance policy on his life without his consent. Davis v. Davis, 275 Neb. 944,
750 N.W.2d 696 (2008).

Allowing courts to compel an obligor’s consent to a former spouse’s ownership of a policy on the obligor’s life

would violate the Legislature’s express policy preference in this section. Davis v. Davis, 275 Neb. 944, 750
N.W.2d 696 (2008).

44-710.03.

In accordance with section 44-767, a group health insurance policy may contain contractual limitations periods
so long as they are not “less favorable to the insured than would be permitted”” under this section. Brodine v. Blue
Cross Blue Shield, 272 Neb. 713, 724 N.W.2d 321 (2006).

44-767.
In accordance with this section, a group health insurance policy may contain contractual limitations periods so

long as they are not “less favorable to the insured than would be permitted” under section 44-710.03. Brodine v.
Blue Cross Blue Shield, 272 Neb. 713, 724 N.W.2d 321 (2006).

44-2403.

A claim need not be a “covered claim” as defined in subsection (4)(a) of this section to be barred by subsection
(4)(b) of this section. Alsobrook v. Jim Earp Chrysler-Plymouth, 274 Neb. 374, 740 N.W.2d 785 (2007).

44-2701.

Resident employees, and not a nonresident trustee, are entitled to protection under this section. Unisys Corp. v.
Nebraska Life & Health Ins. Guar. Assn., 267 Neb. 158, 673 N.W.2d 15 (2004).

44-2702.

A broker of viatical settlements was never a “member insurer” as defined in subsection (8) of this section under
the Nebraska Life and Health Insurance Guaranty Association Act, and therefore, the Life and Health Insurance
Guaranty Association was not obligated to guarantee agreements between the broker and investors under which
the investors had agreed to purchase death benefits of life insurance policies after the broker breached the
agreements. Harvey v. Nebraska Life & Health Ins. Guar. Assn., 277 Neb. 757, 765 N.W.2d 206 (2009).

Resident employees, and not a nonresident trustee, are entitled to protection under this section. Unisys Corp. v.
Nebraska Life & Health Ins. Guar. Assn., 267 Neb. 158, 673 N.W.2d 15 (2004).

44-2816.

Disclosure of a doctor’s disciplinary history is necessary only when mandated by the standard of care. Curran
v. Buser, 271 Neb. 332, 711 N.W.2d 562 (2006).

To be “properly informed” under section 44-2820, a patient must be informed under the standard articulated in
this section. Curran v. Buser, 271 Neb. 332, 711 N.W.2d 562 (2006).

This section has been construed as a legislative enactment of the "professional theory" of a physician's duty to
disclose the risks of a treatment or procedure. Cerny v. Longley, 270 Neb. 706, 708 N.W.2d 219 (2005).
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A physician's duty to obtain informed consent is measured by what information would ordinarily be provided
to the patient under like circumstances by health care providers engaged in a similar practice in the locality or in
similar localities. Hamilton v. Bares, 267 Neb. 816, 678 N.W.2d 74 (2004).

There are two parts to the definition of informed consent. The first part refers to the information that is
provided to the patient regarding the procedure that is to be performed. The second part refers to the obligation of
the health care provider to obtain the patient's express or implied consent to perform any operation, treatment, or
procedure. Walls v. Shreck, 265 Neb. 683, 658 N.W.2d 686 (2003).

44-2820.

To be “properly informed” under this section, a patient must be informed under the standard articulated in
section 44-2816. Curran v. Buser, 271 Neb. 332, 711 N.W.2d 562 (2006).

44-2825.

The cap on damages in subsection (1) of this section does not violate principles of special legislation, equal
protection, the open courts provision, the right to a remedy, the right to a jury trial, the taking of property, and the
separation of powers. Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 663 N.W.2d 43 (2003).

44-4801.

Proceedings under the Nebraska Insurers Supervision, Rehabilitation, and Liquidation Act are equitable in
nature, and therefore, the liquidation court’s determinations of claims disputes are reviewed de novo on the
record. State ex rel. Wagner v. Amwest Sur. Ins. Co., 274 Neb. 121, 738 N.W.2d 813 (2007).

44-4822.

When notice is not properly given in accordance with this section, a claimant should not be penalized for
failing to timely file a claim in the liquidation proceeding of which the claimant was unaware. State ex rel.
Wagner v. Amwest Sur. Ins. Co., 274 Neb. 121, 738 N.W.2d 813 (2007).

If the liquidator’s file reflects the potential claimant’s direct address, the mailing of a notice to attorneys listed
in correspondence between the claimant and the insurance company from several years previous does not satisfy
the notice requirements of this section. State ex rel. Wagner v. Amwest Sur. Ins. Co., 274 Neb. 121, 738 N.W.2d
813 (2007).

44-4828.

Payments made in the ordinary course of business constitute voidable preferences under the Nebraska Insurers
Supervision, Rehabilitation, and Liquidation Act, which contains no exception for such payments. State ex rel.
Wagner v. Gilbane Bldg. Co., 276 Neb. 686, 757 N.W.2d 194 (2008).

Without expert evidence properly in the record, an appellate court cannot conclude as a matter of law that a
debtor was insolvent at the time of a transfer which occurred prior to the statutory 4-month period during which a
liquidator may avoid transfers without proving insolvency at the time of the transfer. State ex rel. Wagner v.
Gilbane Bldg. Co., 276 Neb. 686, 757 N.W.2d 194 (2008).

44-6408.

This section does not prevent insurers from entering into agreements with insureds providing more
underinsured motorist coverage limits than those required by subsection (2) of this section. Kline v. Farmers Ins.
Exch., 277 Neb. 874, 766 N.W.2d 118 (2009).
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An insurer that provides higher underinsured motorist coverage limits than are required by subsection (2) of
this section does not thereby escape the minimum requirements of the Uninsured and Underinsured Motorist
Insurance Coverage Act. Likewise, an insured who pays for higher coverage does not forfeit the protections of the
act. Kline v. Farmers Ins. Exch., 277 Neb. 874, 766 N.W.2d 118 (2009).

The minimum limit of uninsured benefits for non-named insureds is $25,000. Jones v. Shelter Mut. Ins. Cos.,
274 Neb. 186, 738 N.W.2d 840 (2007).

An insurance company’s decision to limit both its liability and uninsured coverage for a person “using” a
vehicle with the consent of the insured to those circumstances in which the use involves the operation and
maintenance of the vehicle does not violate public policy. Jones v. Shelter Mut. Ins. Cos., 274 Neb. 186, 738
N.W.2d 840 (2007).

Under this section, when an insurer delivers, issues for delivery, or renews an automobile liability policy, the
policy must provide underinsured motorist coverage if Nebraska is the state where the insured intends to keep the
vehicle most often compared to any other state during the policy period. Blair v. State Farm Ins. Co., 269 Neb.
874, 697 N.W.2d 266 (2005).

44-6411.

Priority-of-payment provisions are not applicable in a case where the passenger in a motor vehicle collision
was not an insured under the insurance policy of the vehicle in which he was an occupant at the time of his injury.
Accordingly, the passenger is not entitled to benefits under more than one policy. Jones v. Shelter Mut. Ins. Cos.,
274 Neb. 186, 738 N.W.2d 840 (2007).

44-6412.

An insured must, within the statute of limitations and utilizing the procedures set forth in this section, file suit
against or settle with all underinsured or uninsured tort-feasors involved in an automobile accident. Steffen v.
Progressive Northern Ins. Co., 276 Neb. 378, 754 N.W.2d 730 (2008).

44-6413.

Unless one of the exclusions set forth in this section applies, an insured is entitled to recover for injuries
sustained in any accident, so long as the injuries were caused by an uninsured or underinsured motor vehicle. In
other words, the exclusions provided by the Uninsured and Underinsured Motorist Insurance Coverage Act in this
section are the only exceptions permitted to the coverage mandated by the act. Kline v. Farmers Ins. Exch., 277
Neb. 874, 766 N.W.2d 118 (2009).

An uninsured or underinsured motorist policy that excluded coverage for vehicles owned by the insured, but
not covered under “this policy” did not violate this section or public policy. Van Ert v. State Farm Mut. Auto. Ins.
Co., 276 Neb. 908, 758 N.W.2d 36 (2008).

Unless one of the exclusions set forth in this section applies, an insured is entitled to recover for injuries
sustained in any accident, so long as the injuries were caused by an “underinsured motor vehicle” or an
“uninsured motor vehicle.” Steffen v. Progressive Northern Ins. Co., 276 Neb. 378, 754 N.W.2d 730 (2008).

If the insured is injured in a “motor vehicle” that the insured or a family member residing with the insured
could have insured, but did not, then uninsured/underinsured motorist coverage will not be mandated for injuries
arising out of that accident. Steffen v. Progressive Northern Ins. Co., 276 Neb. 378, 754 N.W.2d 730 (2008).

An insured must, within the statute of limitations and utilizing the procedures set forth in section 44-6412, file

suit against or settle with all underinsured or uninsured tort-feasors involved in an automobile accident. Steffen v.
Progressive Northern Ins. Co., 276 Neb. 378, 754 N.W.2d 730 (2008).
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Subsection (1)(e) of this section does not require that the insured file an action against or settle with all
motorists tangentially involved in an accident, and uninsured or underinsured motorist coverage is not barred
where the person alleged to have been “the uninsured or underinsured motorist” was not, in fact a tort-feasor
against whom the motorist had any “claim.” Steffen v. Progressive Northern Ins. Co., 276 Neb. 378, 754 N.W.2d
730 (2008).

The purpose of subsection (1)(e) of this section is the protection of the insurer when it may have to pay
uninsured or underinsured motorist benefits. This section makes it the responsibility of the insured to preserve the
claim against the tort-feasor in order to protect the insurer’s rights against the tort-feasor. Reimers-Hild v. State,
274 Neb. 438, 741 N.W.2d 155 (2007).

Subsection (1)(e) of this section does not apply if an insured timely files a claim against an uninsured or
underinsured motorist, because the statute of limitations on the insured’s claim against the uninsured or
underinsured motorist never expired. Reimers-Hild v. State, 274 Neb. 438, 741 N.W.2d 155 (2007).

Subsection (1)(e) of this section does not apply when an insured has settled his or her claim against an
uninsured or underinsured motorist before the statute of limitations applicable to that claim would have expired.
Reimers-Hild v. State, 274 Neb. 438, 741 N.W.2d 155 (2007).

This section is irrelevant when the party seeking coverage under an uninsured motorist policy provision is not a
named insured of that policy. Hillabrand v. American Fam. Mut. Ins. Co., 271 Neb. 585, 713 N.W.2d 494 (2006).

An insured fails to comply with subdivision (1)(e) when the statute of limitations on her claim against the
uninsured or underinsured motorist expires prior to the filing of the suit against her insurer. Dworak v. Farmers
Ins. Exch., 269 Neb. 386, 693 N.W.2d 522 (2005).

Subdivision (1)(e) of this section applies in the situation where the insured's suit against the uninsured or
underinsured motorist is dismissed without prejudice and the suit against the insurer is not filed within the
applicable 4-year statute of limitations for actions in tort. Dworak v. Farmers Ins. Exch., 269 Neb. 386, 693
N.W.2d 522 (2005).

Subdivision (1)(e) of this section does not apply in situations where the insured files suit against the tort-feasor
within the applicable 4-year statute of limitations for actions in tort. In such a situation, the insured's suit for
uninsured or underinsured motorist benefits is analyzed under the auspices of the 5-year statute of limitations for
actions upon written contracts. Dworak v. Farmers Ins. Exch., 269 Neb. 386, 693 N.W.2d 522 (2005).

Subdivision (1)(e) of this section serves to bar certain claims for uninsured and underinsured motorist
coverage. Dworak v. Farmers Ins. Exch., 269 Neb. 386, 693 N.W.2d 522 (2005).

Subdivision (1)(e) serves as a prerequisite to an insured's suit against the insurer for uninsured or underinsured
motorist coverage. Dworak v. Farmers Ins. Exch., 269 Neb. 386, 693 N.W.2d 522 (2005).

The dismissal of the insured's suit against the uninsured or underinsured motorist without prejudice does not
toll the underlying 4-year statute of limitations for the purposes of subdivision (1)(e) of this section. Dworak v.
Farmers Ins. Exch., 269 Neb. 386, 693 N.W.2d 522 (2005).

The purpose of subdivision (1)(e) is to protect the insurer under circumstances where it may have to pay
uninsured or underinsured motorist benefits by making it the responsibility of the insured to preserve the cause of

action against the tort-feasor in order to protect the insurer's rights against the tort-feasor. Dworak v. Farmers Ins.
Exch., 269 Neb. 386, 693 N.W.2d 522 (2005).

45-103.02.

Prejudgment interest under this section is recoverable only when the claim is liquidated, that is, when there is
no reasonable controversy as to either the plaintiff’s right to recover or the amount of such recovery. A
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two-pronged inquiry is required. There must be no dispute either as to the amount due or as to the plaintiff’s right
to recover, or both. Ferer v. Aaron Ferer & Sons, 272 Neb. 770, 725 N.W.2d 168 (2006).

46-176.

A determination that land cannot from any natural cause be irrigated requires an examination of the intrinsic
characteristics of the land and cannot be based on external factors. Crouse v. Pioneer Irr. Dist., 272 Neb. 276, 719
N.W.2d 722 (2006).

46-226.

The Department of Natural Resources regulates the appropriation of surface water and has statutory authority
to determine the priority and amount of surface water appropriated. Koch v. Aupperle, 274 Neb. 52, 737 N.W.2d
869 (2007).

The Department of Natural Resources has no common-law or statutory duty to regulate the use of ground water
in order to protect a party's surface water appropriations. In the absence of independent authority to regulate the
use of ground water, the department has no legal duty to resolve conflicts between surface water appropriators and
ground water users. Spear T Ranch v. Nebraska Dept. of Nat. Resources, 270 Neb. 130, 699 N.W.2d 379 (2005).

The Department of Natural Resources has no independent authority to regulate ground water users or
administer ground water rights for the benefit of surface water appropriators. In re Complaint of Central Neb. Pub.
Power, 270 Neb. 108, 699 N.W.2d 372 (2005).

46-229.02.

Under former law, a notice of hearing on the adjudication of a water right that states the place and time of the
hearing, names and describes the appropriation that is the subject of the hearing, states that the Department of
Natural Resources' records indicate that the land approved for irrigation under the appropriation has not been
irrigated for more than 3 consecutive years, states that the hearing will be held pursuant to sections 46-229 to
46-229.05, as amended, states that all interested persons shall appear at the hearing and show cause why the
appropriation or part of the appropriation should not be canceled or annulled, states that the appropriation may be
canceled if no one appears at the hearing, includes the address, post office box number, telephone number, and fax
number of the Department of Natural Resources, and attaches copies of sections 46-229 to 46-229.05 provides
adequate notice of the issues to be taken up at the hearing and contains the information required under this section.
In re Water Appropriation A-4924, 267 Neb. 430, 674 N.W.2d 788 (2004).

46-229.04.

Under former law, at a hearing pursuant to subsection (1) of this section, the presentation of prima facie
evidence for the forfeiture and annulment of a water appropriation in the form of the verified field investigation
report of an employee of the Department of Natural Resources shifts the burden to an interested party to present
evidence that the water appropriation has been put to a beneficial use during the prior 3 consecutive years. In re
Water Appropriation A-4924, 267 Neb. 430, 674 N.W.2d 788 (2004).

Under former law, evidence of beneficial use of a water appropriation more than 3 years prior to the hearing on
the adjudication of the water right does not sustain the burden of an interested party after presentation of prima
facie evidence for the forfeiture and annulment of the water appropriation. In re Water Appropriation A-4924, 267
Neb. 430, 674 N.W.2d 788 (2004).

Under former law, once it has been established that a water appropriation has not been used for more than 3
consecutive years, it is the burden of the interested party to present evidence that there was sufficient cause for
nonuse. In re Water Appropriation A-4924, 267 Neb. 430, 674 N.W.2d 788 (2004).
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Under former law, use of a water appropriation only when another water source is inadequate and 3 years prior
to the hearing on the adjudication of the water appropriation does not establish sufficient cause for nonuse
pursuant to subdivision (3)(c) of this section. In re Water Appropriation A-4924, 267 Neb. 430, 674 N.W.2d 788
(2004).

46-241.

There is no statutory or regulatory requirement that the design of a dam exempt from the permit requirement of
subsection (1) of this section by virtue of its impoundment capacity must include a passthrough device. Koch v.
Aupperle, 274 Neb. 52, 737 N.W.2d 869 (2007).

46-703.

The Department of Natural Resources has no independent authority to regulate ground water users or
administer ground water rights for the benefit of surface water appropriators. In re Complaint of Central Neb. Pub.
Power, 270 Neb. 108, 699 N.W.2d 372 (2005).

47-630.

The Legislature’s mandate in subsection (1) of this section that the Nebraska Supreme Court adopt sentencing
guidelines violates Neb. Const. art. II, sec. 1. In re Petition of Nebraska Community Corr. Council, 274 Neb. 225,
738 N.W.2d 850 (2007).

48-101.

Under Nebraska’s workers’ compensation statutes, the law compensates a worker only for injuries resulting
from an accident or occupational disease. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

To recover under the Nebraska Workers’ Compensation Act, a claimant must prove by a preponderance of the
evidence that an accident or occupational disease arising out of and occurring in the course of employment
proximately caused an injury which resulted in disability compensable under the act. Risor v. Nebraska Boiler,
277 Neb. 679, 765 N.W.2d 170 (2009).

An employee leaving the premises of his or her employer in the usual and customary way after his or her work
is ended is within the course of his or her employment within the meaning of this section. Zoucha v. Touch of
Class Lounge, 269 Neb. 89, 690 N.W.2d 610 (2005).

An off-premises injury during a "coffee" or "rest" break may be found to have arisen in the course of
employment under this section if the employer, in all the circumstances, including duration, shortness of the
oft-premises distance, and limitations on off-premises activity during the interval, can be deemed to have retained
authority over the employee. Misek v. CNG Financial, 265 Neb. 837, 660 N.W.2d 495 (2003).

The claimant’s physical therapy related to his employment in the sense that the claimant’s therapy was a
necessary or reasonable activity that the claimant would not have undertaken but for his work-related back and
elbow injuries, and therefore, the claimant’s knee injury during physical therapy arose out of and was in the
course of his employment. Smith v. Goodyear Tire & Rubber Co., 10 Neb. App. 666, 636 N.W.2d 884 (2001).

48-102.

This section eliminates from workers' compensation proceedings the three common-law defenses of
contributory negligence, the fellow-servant rule, and assumption of the risk, preserving only the employee's
willful negligence and intoxication as defenses which the employer may raise. Estate of Coe v. Willmes Trucking,
268 Neb. 880, 689 N.W.2d 318 (2004).
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48-103.

Under this section, when an employer fails to carry workers' compensation insurance or an acceptable
alternative and an injured employee elects to seek damages in a common-law action, the employer "loses the right
to interpose" contributory negligence (unless the employee was intoxicated or willfully negligent), the
fellow-servant rule, and assumption of the risk as defenses in the action. Estate of Coe v. Willmes Trucking, 268
Neb. 880, 689 N.W.2d 318 (2004).

48-108.

The Workers’ Compensation Court has jurisdiction to determine a fee dispute arising out of an attorney’s lien
perfected pursuant to this section, regardless of whether the attorney seeking enforcement had previously been
discharged. Foster v. BryanLGH Med. Ctr. East, 272 Neb. 918, 725 N.W.2d 839 (2007).

48-111.

A public utility employee cannot maintain a separate suit against a city for an injury incurred on the job,
because the Nebraska Workers” Compensation Act is the exclusive remedy of the injured public utility employee
against the city where the public utility is an agency or department of the city. Hofferber v. City of Hastings, 275
Neb. 503, 747 N.W.2d 389 (2008).

This section and section 48-148 are routinely referred to by the Nebraska Supreme Court as the “exclusivity”
provisions of the Nebraska Workers” Compensation Act. Bennett v. Saint Elizabeth Health Sys., 273 Neb. 300,
729 N.W.2d 80 (2007).

48-112.

A public utility employee cannot maintain a separate suit against a city for an injury incurred on the job,
because the Nebraska Workers’ Compensation Act is the exclusive remedy of the injured public utility employee
against the city where the public utility is an agency or department of the city. Hofferber v. City of Hastings, 275
Neb. 503, 747 N.W.2d 389 (2008).

48-118.

This section grants an employer who has paid workers’ compensation benefits to an employee injured as a
result of the actions of a third party a subrogation interest against payments made by the third party. Burns v.
Nielsen, 273 Neb. 724, 732 N.W.2d 640 (2007).

48-118.04.

The purpose of this section is to prevent a fair and reasonable settlement between an employee and third-party
tort-feasor from being delayed because the parties cannot agree on how the proposed settlement should be
distributed. Burns v. Nielsen, 273 Neb. 724, 732 N.W.2d 640 (2007).

The phrase “fair and equitable distribution,” as used in this section, was not intended to permit the subrogation
interest of an employer or workers’ compensation insurer to be subject to equitable defenses. Burns v. Nielsen,
273 Neb. 724, 732 N.W.2d 640 (2007).

This section does not authorize the district court to punish an employer beyond the penalties expressly
prescribed by the workers’ compensation statutes. Burns v. Nielsen, 273 Neb. 724, 732 N.W.2d 640 (2007).

This section does not adopt a “made whole” doctrine, nor does it adopt any other specific rule for making a fair

and equitable distribution, but instead leaves the distribution to the court’s discretion. Turco v. Schuning, 271
Neb. 770, 716 N.W.2d 415 (2006).
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48-119.

For scheduled disabilities caused by repetitive trauma, the date disability begins is the same as the date of
injury for whole body impairments caused by repetitive trauma. That date is when the employee discontinues
work and seeks medical treatment, despite being paid wages while he continued to work. Risor v. Nebraska
Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

48-120.

This section, while not affording the Workers' Compensation Court with jurisdiction to resolve every
disagreement that may arise with respect to the rights and obligations of a third-party insurer, clearly provides that
the Workers' Compensation Court shall order an employer to directly reimburse medical care providers and
medical insurers for the reasonable medical, surgical, and hospital services supplied to a workers' compensation
claimant pursuant to this section. Kimminau v. Uribe Refuse Serv., 270 Neb. 682, 707 N.W.2d 229 (2005).

Under certain circumstances, an injured worker should be reimbursed for the relocation costs when the
relocation is undertaken upon a doctor’s recommendation due to a work injury. Relocation expenses, pursuant to a
doctor’s recommendations, in order to lessen necessary medical treatment, additional injury, and pain, are within a
liberal definition of “medical services” under this section. Hoffart v. Fleming Cos., 10 Neb. App. 524, 634
N.W.2d 37 (2001).

48-121.

For scheduled disabilities under subsection (3) of this section, a worker is compensated for his or her loss of
use of a body member; loss of earning power is immaterial in determining compensation under subsection (3).
Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

When a worker sustains a scheduled member injury and a whole body injury in the same accident, the
Nebraska Workers’ Compensation Act does not prohibit the court from considering the impact of both injuries in
assessing the loss of earning capacity. In making such an assessment, the court must consider whether the
scheduled member injury adversely affects the worker such that the loss of earning capacity cannot be fairly and
accurately assessed without considering the impact of the scheduled member injury upon the worker’s
employability. Bishop v. Specialty Fabricating Co., 277 Neb. 171, 760 N.W.2d 352 (2009).

When a whole body injury is the result of a scheduled member injury, the member injury should be considered
in the assessment of the whole body impairment. Under such circumstances, the trial court should not enter a
separate award for the member injury in addition to the award for loss of earning capacity. To allow both awards
creates an impermissible double recovery. Bishop v. Specialty Fabricating Co., 277 Neb. 171, 760 N.W.2d 352
(2009).

The first step in identifying the relevant labor market for assessing a claimant’s loss of earning power in a
workers’ compensation case is to determine whether the hub is where the injury occurred, or where the claimant
resided when the injury occurred, or where the claimant resided at the time of the hearing. Money v. Tyrrell
Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

If a workers’ compensation claimant relocates to a new community in good faith, the new community will
serve as the hub community from which to assess the claimant’s loss of earning power. Money v. Tyrrell Flowers,
275 Neb. 602, 748 N.W.2d 49 (2008).

A claimant who moved from a large labor market to a small labor market after her injury was not required to
show her loss of earning power in both the large and the small labor market when her move for low cost housing
was in good faith and motivated by economic necessity. Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49
(2008).
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In determining whether to include surrounding communities as part of the relevant labor market for assessing
the claimant’s loss of earning power, both the court-appointed vocational rehabilitation experts and the trial judge
should consider the following factors: (1) availability of transportation, (2) duration of the commute, (3) length of
workday the claimant is capable of working, (4) ability of the person to make the commute based on his or her
physical condition, (5) economic feasibility of a person in the claimant’s position working in that location, and (6)
whether others who live in the claimant’s hub community regularly seek employment in the prospective area.
Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

A trial judge was not clearly wrong in concluding that a claimant could not reasonably seek employment in the
large labor market 75 miles away, considering costs of fuel, insurance, maintenance for a vehicle, and claimant’s
limited physical ability to make such a commute. Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49
(2008).

In a workers’ compensation case, total disability does not mean a state of absolute helplessness. It means that
because of an injury, (1) a worker cannot earn wages in the same kind of work, or work of a similar nature, that he
or she was trained for or accustomed to perform or (2) the worker cannot earn wages for work for any other kind
of work which a person of his or her mentality and attainments could do. Money v. Tyrrell Flowers, 275 Neb. 602,
748 N.W.2d 49 (2008).

Under the “odd-lot doctrine,” total disability may be found in the case of workers who, while not altogether
incapacitated for work, are so handicapped that they will not be employed regularly in any well-known branch of
the labor market. The essence of the test is the probable dependability with which claimant can sell his services in
a competitive labor market, undistorted by such factors as business booms, sympathy of a particular employer or
friends, temporary good luck, or the superhuman efforts of the claimant to rise above his crippling handicaps.
Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

In assessing a claimant’s disability in a workers’ compensation case, physical restrictions and impairment
ratings are important, but once the claimant establishes the cause of disability, the trial judge is not limited to this
evidence and may also rely on the claimant’s testimony to determine the extent of the disability. Money v. Tyrrell
Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

Disability, in contrast to impairment, is an economic inquiry in a workers’ compensation case. It can be
determined only within the context of the personal, social, or occupational demands or statutory or regulatory
requirements that the individual is unable to meet because of the impairment. Money v. Tyrrell Flowers, 275 Neb.
602, 748 N.W.2d 49 (2008).

When an employee injured in one community relocates to a new community, the new community will serve as
the hub community from which to assess the claimant’s earning capacity for purposes of workers’ compensation,
provided that the change of community was done in good faith and not for improper motives. Giboo v. Certified
Transmission Rebuilders, 275 Neb. 369, 746 N.W.2d 362 (2008).

If a workers’ compensation claimant cannot show a legitimate motive behind his or her postinjury relocation to
a new community, the community where the claimant resided at the time the injury occurred will serve as the hub
community from which to assess earning capacity. Giboo v. Certified Transmission Rebuilders, 275 Neb. 369,
746 N.W.2d 362 (2008).

Communities surrounding the workers’ compensation claimant’s hub community should be considered part of
that claimant’s labor market for purposes of determining that claimant’s earning capacity, but only to the extent
that it would be reasonable for the claimant to seek employment in that location. Giboo v. Certified Transmission
Rebuilders, 275 Neb. 369, 746 N.W.2d 362 (2008).

Whether it would be reasonable for a workers’ compensation claimant to seek employment outside his or her
hub community should be based on the totality of the circumstances, with regard for such factors as (1)
availability of transportation, (2) duration of the commute, (3) length of the workday the claimant is capable of
working, (4) ability of the person to make the commute based on his or her physical condition, and (5) economic
feasibility of a person in the claimant’s position working in that location. Regard might also be given to the more
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generalized inquiry of whether others who live in the claimant’s hub community regularly seek employment in the
prospective area. Giboo v. Certified Transmission Rebuilders, 275 Neb. 369, 746 N.W.2d 362 (2008).

When a whole body injury is the result of a scheduled member injury, the member injury should be considered
in the assessment of whole body impairment. An impermissible double recovery occurs if a separate award for a
member injury is allowed in addition to an award for loss of earning capacity. Madlock v. Square D Co., 269 Neb.
675, 695 N.W.2d 412 (2005).

A plain reading of subdivision (5) of this section requires that an employer must first offer, and the employee
accept, vocational rehabilitation, or such rehabilitation must be court ordered before an employee becomes
eligible for temporary total disability benefits. Bixenmann v. H. Kehm Constr., 267 Neb. 669, 676 N.W.2d 370
(2004).

Under subdivision (5) of this section, an injured employee may not undertake rehabilitation on his or her own
and receive temporary total disability benefits without approval from either the court or his or her former
employer. Bixenmann v. H. Kehm Constr., 267 Neb. 669, 676 N.W.2d 370 (2004).

When a worker sustains a scheduled member injury and a whole body injury in the same accident, the
Nebraska Workers' Compensation Act does not prohibit the court from considering the impact of both injuries in
assessing the loss of earning capacity. In making such an assessment, the court must determine whether the
scheduled member injury adversely affects the worker such that the loss of earning capacity cannot be fairly and
accurately assessed without considering the impact of the scheduled member injury upon the worker's
employability. Zavala v. ConAgra Beef Co., 265 Neb. 188, 655 N.W.2d 692 (2003).

Under this section, when dealing with temporary partial disability, one cannot be earning wages at a similar job
with the same employer and at the same time have suffered a 100-percent loss of earning capacity. Kam v. IBP,
Inc., 12 Neb. App. 855, 686 N.W.2d 631 (2004).

“Earning power,” as used in subsection (2) of this section, is not synonymous with wages, but includes
eligibility to procure employment generally, ability to hold a job obtained, and capacity to perform the tasks of the
work, as well as the ability of the worker to earn wages in the employment in which the worker is engaged or for
which he or she is fitted. Weichel v. Store Kraft Mfg. Co., 10 Neb. App. 276, 634 N.W.2d 276 (2001).

48-122.

This section identifies the ongoing obligation of the employer to pay medical expenses to a dependent
following the death of the employee. Olivotto v. DeMarco Bros. Co., 273 Neb. 672, 732 N.W.2d 354 (2007).

48-125.

If an appellate court determines that no reasonable controversy existed regarding a claim for workers’
compensation benefits, the employer must pay waiting-time penalties from the date of the award until it pays the
benefits under the appellate court’s mandate. Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d
51 (2009).

Even if an employer disputes in good faith the total compensation owed a claimant pending trial, the employer
must pay any portion of the claim for which it admits liability. Lagemann v. Nebraska Methodist Hosp., 277 Neb.
335,762 N.W.2d 51 (2009).

When an employer appeals a benefits award, it will not be excused from paying compensation 30 days
following the date of the award unless the employer has an actual basis in law or fact for disputing the award.
Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d 51 (2009).

Where a reasonable controversy exists between an employer and an employee as to the payment of workers’

compensation, the employer is not liable for the waiting-time penalties during the time the case is pending in the
courts for final determination. Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d 51 (2009).
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There are two circumstances under this section in which the 30-day time limit applies for the payment of
compensation: (1) upon the employee’s notice of disability if no reasonable controversy exists regarding the claim
or (2) after a final adjudicated award if one of the parties appeals and a reasonable controversy existed regarding
the claim pending trial. Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d 51 (2009).

When a party appeals a workers’ compensation award to an appellate court, the award is not final and the
waiting-time period for payment of benefits does not commence to run until the appellate court’s mandate is filed
in the Workers’ Compensation Court. Lagemann v. Nebraska Methodist Hosp., 277 Neb. 335, 762 N.W.2d 51
(2009).

To avoid the penalty provided for in this section, an employer need not prevail in the employee’s claim — it
simply must have an actual basis in law or fact for disputing the claim and refusing compensation. Stacy v. Great
Lakes Agri Mktg., 276 Neb. 236, 753 N.W.2d 785 (2008).

A reasonable controversy under this section may exist if the properly adduced evidence would support
reasonable but opposite conclusions by the Workers” Compensation Court concerning an aspect of an employee’s
claim for workers’ compensation, which conclusions affect allowance or rejection of an employee’s claim, in
whole or in part. Stacy v. Great Lakes Agri Mktg., 276 Neb. 236, 753 N.W.2d 785 (2008).

Whether a reasonable controversy exists under this section is a question of fact. Stacy v. Great Lakes Agri
Mktg., 276 Neb. 236, 753 N.W.2d 785 (2008).

Under former law, in order to harmonize this section and sections 48-199 and 48-1,102 in the context of
waiting-time penalties in a manner which is consistent with the overall purpose of the Nebraska Workers'
Compensation Act, the Supreme Court holds that in order to avoid assessment of a waiting-time penalty with
respect to that portion of a workers' compensation award against the State which exceeds $50,000, the State must
request review and appropriation of such amount during the first legislative session following the date the award
became final and must pay such amount within 30 calendar days after the approval of the appropriation by the
Legislature. Soto v. State, 270 Neb. 40, 699 N.W.2d 819 (2005).

Under former law, with respect to that portion of a workers' compensation award against the State which
exceeds $50,000, the 30-day period specified in subsection (1) of this section does not begin until the first day
after the judgment becomes final on which the State could request review and appropriation pursuant to section
48-1,102 during a regular session of the Legislature. A waiting-time penalty may be assessed pursuant to this
section if payment is not made within 30 calendar days thereafter. Soto v. State, 269 Neb. 337, 693 N.W.2d 491
(2005).

Under former law, for purposes of subsection (1) of this section, compensation sent within 30 days of the
notice of disability or the entry of a final order, award, or judgment of compensation is not delinquent. Brown v.
Harbor Fin. Mortgage Corp., 267 Neb. 218, 673 N.W.2d 35 (2004).

Under former law, "such payments" contained in the second sentence of subsection (1) of this section refers to
all "amounts of compensation" provided for in the first sentence of said subsection. Brown v. Harbor Fin.
Mortgage Corp., 267 Neb. 218, 673 N.W.2d 35 (2004).

A reasonable controversy under this section may exist (1) if there is a question of law previously unanswered
by the appellate courts, which question must be answered to determine a right or liability for disposition of a claim
under the Nebraska Workers' Compensation Act, or (2) if the properly adduced evidence would support
reasonable but opposite conclusions by the Nebraska Workers' Compensation Court concerning an aspect of an
employee's claim for workers' compensation, which conclusions affect allowance or rejection of an employee's
claim, in whole or in part. To avoid the penalty provided for in this section, an employer need not prevail in the
employee's claim, but must have an actual basis in law or fact for disputing the claim and refusing compensation.
Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).
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An award of attorney fees under this section was remanded for evidence and specific findings as to the
appropriate amount in accordance with Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999).
Cochran v. Bill’s Trucking, 10 Neb. App. 48, 624 N.W.2d 338 (2001).

48-126.

Where the worker has insufficient work history to be able to calculate his or her average weekly income based
on as much of the preceding 6 months as he or she worked for the same employer, then what would ordinarily
constitute that employee’s week’s work and, thus, that employee’s average weekly income should, if possible, be
estimated by considering the preceding 6 months of other employees working similar jobs for similar employers.
Powell v. Estate Gardeners, 275 Neb. 287, 745 N.W.2d 917 (2008).

48-130.

Pursuant to this section, the payment of private insurance benefits does not entitle an employer to reduce an
employee's benefits due under the Nebraska Workers' Compensation Act. Dawes v. Wittrock Sandblasting &
Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).

48-133.

Under this section, an employer has sufficient notice or knowledge of a worker’s injury if a reasonable person
would conclude that the injury is potentially compensable and that the employer should therefore investigate the
matter further. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

When an employer’s foreman, supervisor, or superintendent has knowledge of the employee’s injury, that
knowledge is imputed to the employer. Knowledge imputed to an employer can satisfy this section’s notice
requirement. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

An employee is not required to give an opinion as to the cause of an injury in order to satisfy the notice
requirement under this section. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

When the parties do not dispute the facts concerning reporting and notice, whether such facts constitute
sufficient notice to the employer under this section presents a question of law. Risor v. Nebraska Boiler, 277 Neb.
679, 765 N.W.2d 170 (2009).

A lack of prejudice is not an exception to the requirement of notice. Williamson v. Werner Enters., 12 Neb.
App. 642, 682 N.W.2d 723 (2004).

This section contemplates a situation where an employer has notice or knowledge sufficient to lead a
reasonable person to conclude that an employee’s injury is potentially compensable and that therefore, the
employer should investigate the matter further. Williamson v. Werner Enters., 12 Neb. App. 642, 682 N.W.2d 723
(2004).

This section requires notice of the injury, not merely notice of the accident. Williamson v. Werner Enters., 12
Neb. App. 642, 682 N.W.2d 723 (2004).

Where an employee experienced an unusual event, promptly perceived substantial pain that the employee
connected with the event, within days sought medical treatment which the employee related to the event, and
failed to notify the employer of the injury for approximately 5 months, such notice was not given as soon as
practicable. Williamson v. Werner Enters., 12 Neb. App. 642, 682 N.W.2d 723 (2004).
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48-134.

The fundamental question of the compensability of an employee’s claim stands separate from whether the
employee can be deprived of benefits under this section during the time of an unreasonable refusal to undergo an
employer’s medical examination. Hale v. Vickers, Inc., 10 Neb. App. 627, 635 N.W.2d 458 (2001).

48-137.

In determining when the statute of limitations begins to run in situations where payments of compensation have
been made, “the time of the making of the last payment” means the date the employee or the employee’s provider
receives payment. Obermiller v. Peak Interest, 277 Neb. 656, 764 N.W.2d 410 (2009).

In an occupational disease context, the date of injury, for purposes of this section, is that date upon which the
accumulated effects of the disease manifest themselves to the point the injured worker is no longer able to render
further service. Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).

48-139.

Lump-sum settlements in workers’ compensation actions cannot be modified in the future or be considered
when determining future workers’ compensation awards, because such awards are “final.” Dukes v. University of
Nebraska, 12 Neb. App. 539, 679 N.W.2d 249 (2004).

48-140.

Lump-sum settlements in workers’ compensation actions cannot be modified in the future or be considered
when determining future workers’ compensation awards, because such awards are “final.” Dukes v. University of
Nebraska, 12 Neb. App. 539, 679 N.W.2d 249 (2004).

48-141.

Lump-sum settlements in workers’ compensation actions cannot be modified in the future or be considered
when determining future workers’ compensation awards, because such awards are “final.” Dukes v. University of
Nebraska, 12 Neb. App. 539, 679 N.W.2d 249 (2004).

48-144.01.

Section 48-144.04 establishes when the statute of limitations begins to run if an initial report required by this
section is not filed, but section 48-144.04 does not provide for tolling of an already-running statute of limitations
when and if subsequent reports are not filed. Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667
N.W.2d 167 (2003).

48-144.04.

Under this section, an employer has sufficient knowledge of an employee’s injury if a reasonable person would
conclude that an employee’s injury is potentially compensable and that the employer should therefore investigate
the matter further. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

This section establishes when the statute of limitations begins to run if an initial report required by section
48-144.01 is not filed, but this section does not provide for tolling of an already-running statute of limitations
when and if subsequent reports are not filed. Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667
N.W.2d 167 (2003).
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48-145.

A cause of action for retaliatory demotion exists when an employer demotes an employee for filing a workers’
compensation claim. Trosper v. Bag "N Save, 273 Neb. 855, 734 N.W.2d 703 (2007).

Nebraska recognizes a public policy exception to the at-will employment doctrine to allow an action for
retaliatory discharge when an employee has been discharged for filing a workers' compensation claim. Jackson v.
Morris Communications Corp., 265 Neb. 423, 657 N.W.2d 634 (2003).

48-146.

Absent fraud or collusion, insurers in privity with their insureds will be bound by a judgment against the
insured, regardless of whether the insurer was notified of the underlying action. Risor v. Nebraska Boiler, 274
Neb. 906, 744 N.W.2d 693 (2008).

48-148.

A public utility employee cannot maintain a separate suit against a city for an injury incurred on the job,
because the Nebraska Workers” Compensation Act is the exclusive remedy of the injured public utility employee
against the city where the public utility is an agency or department of the city. Hofferber v. City of Hastings, 275
Neb. 503, 747 N.W.2d 389 (2008).

Section 48-111 and this section are routinely referred to by the Nebraska Supreme Court as the “exclusivity”
provisions of the Nebraska Workers” Compensation Act. Bennett v. Saint Elizabeth Health Sys., 273 Neb. 300,
729 N.W.2d 80 (2007).

Nebraska does not recognize an exception that would allow a third party to seek contribution from an employer
when it is alleged that the employer acted intentionally. Harsh International v. Monfort Indus., 266 Neb. 82, 662
N.W.2d 574 (2003).

48-151.

Under the definition of occupational disease, the unique condition of the employment must result in a hazard
which distinguishes it in character from employment generally. Risor v. Nebraska Boiler, 277 Neb. 679, 765
N.W.2d 170 (2009).

The compensability of a condition resulting from the cumulative effects of work-related trauma is tested under
the statutory definition of accident. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

A worker’s noise-induced hearing loss is a condition resulting from the cumulative effects of work-related
trauma, tested under the statutory definition of accident. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170
(2009).

An injured worker must satisfy three elements to prove an injury is the result of an accident: (1) The injury
must be unexpected or unforeseen, (2) the accident must happen suddenly and violently, and (3) the accident must
produce at the time objective symptoms of injury. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170
(2009).

The “suddenly and violently” component of an “accident” does not mean instantaneously and with force;
instead, the element is satisfied if the injury occurs at an identifiable point in time, requiring the employee to
discontinue employment and seek medical treatment. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170
(2009).

An employee establishes an identifiable point in time when a repetitive trauma injury occurs if the employee
stops work and seeks medical treatment. The law does not establish a minimum time that an employee must
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discontinue work for medical treatment to be eligible for benefits. The length of time is not the controlling factor.
Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d 170 (2009).

A job transfer can constitute a discontinuance of work that establishes the date of injury resulting from an
accident under the Nebraska Workers’ Compensation Act. Risor v. Nebraska Boiler, 277 Neb. 679, 765 N.W.2d
170 (2009).

An injury caused by a mental stimulus does not meet the requirement that a compensable accidental injury
involve violence to the physical structure of the body. Zach v. Nebraska State Patrol, 273 Neb. 1, 727 N.W.2d 206
(2007).

A compensable injury caused by an occupational disease must involve some physical stimulus constituting
violence to the physical structure of the body. Zach v. Nebraska State Patrol, 273 Neb. 1, 727 N.W.2d 206 (2007).

A worker becomes disabled, and thus injured, from an occupational disease at the point in time when a
permanent medical impairment or medically assessed work restrictions result in labor market access loss.
Ludwick v. TriWest Healthcare Alliance, 267 Neb. 887, 678 N.W.2d 517 (2004).

The compensability of a condition resulting from the cumulative effects of work-related trauma is to be tested
under the statutory definition of accident. For purposes of this section, "suddenly and violently" does not mean
instantaneously and with force, but, rather, the element is satisfied if the injury occurs at an identifiable point in
time requiring the employee to discontinue employment and seek medical treatment. For purposes of this section,
the time of an accident is sufficiently definite, for purposes of proving that an accident happened "suddenly and
violently," if either the cause is reasonably limited in time or the result materializes at an identifiable point. Dawes
v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).

48-161.

While, under this section, the compensation court may determine the existence of insurance, such jurisdiction
is not exclusive and such a determination is not mandatory. Risor v. Nebraska Boiler, 274 Neb. 906, 744 N.W.2d
693 (2008).

48-162.01.

In determining whether to include surrounding communities as part of the relevant labor market for assessing
the claimant’s loss of earning power, both the court-appointed vocational rehabilitation experts and the trial judge
should consider the following factors: (1) availability of transportation, (2) duration of the commute, (3) length of
workday the claimant is capable of working, (4) ability of the person to make the commute based on his or her
physical condition, (5) economic feasibility of a person in the claimant’s position working in that location, and (6)
whether others who live in the claimant’s hub community regularly seek employment in the prospective area.
Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

The opinions of a court-appointed vocational rehabilitation expert regarding a workers’ compensation
claimant’s vocational rehabilitation and loss of earning power have a rebuttable presumption of validity. Money v.
Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

If an employer believes a court-appointed vocational expert’s opinion in selecting the relevant geographic area
for assessing a claimant’s loss of earning power is incorrect, the employer has the burden to rebut the expert’s
opinion by showing there are employment opportunities reasonably available to the claimant in a prospective area.
Money v. Tyrrell Flowers, 275 Neb. 602, 748 N.W.2d 49 (2008).

Pursuant to subsection (3) of this section, a rebuttable presumption in favor of a court-appointed vocational
rehabilitation expert’s opinion in workers’ compensation proceedings can be rebutted by a showing that the
experts’ assessment was predicated on principles that are contrary to law. Giboo v. Certified Transmission
Rebuilders, 275 Neb. 369, 746 N.W.2d 362 (2008).
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Subsection (7) of this section establishes a two-part test to determine whether benefits should be suspended,
reduced, or limited. First, the employee must either refuse to undertake or fail to cooperate with a court-ordered
physical, medical, or vocational rehabilitation program. Second, the employee’s refusal must be without
reasonable cause. Lowe v. Drivers Mgmt. Inc., 274 Neb. 732, 743 N.W.2d 82 (2007).

Both parts of the two-part test in subsection (7) of this section present factual questions to be determined by the
trial judge based upon the evidence. Lowe v. Drivers Mgmt. Inc., 274 Neb. 732, 743 N.W.2d 82 (2007).

Under the provisions of subsection (7) of this section, the employer bears the burden of proof to demonstrate
that an injured employee has refused to undertake or failed to cooperate with a physical, medical, or vocational
rehabilitation program and that such refusal or failure is without reasonable cause such that the compensation
court or judge may properly rely on such evidence to suspend, reduce, or limit the compensation otherwise
payable under the Nebraska Workers’ Compensation Act. Lowe v. Drivers Mgmt. Inc., 274 Neb. 732, 743
N.W.2d 82 (2007).

An illegal immigrant's avowed intent to remain an unauthorized worker in the United States is contrary to the
statutory purpose of this section of returning an employee to suitable employment. Ortiz v. Cement Products, 270
Neb. 787, 708 N.W.2d 610 (2005).

Pursuant to Neb. Evid. R. 301, in all cases not otherwise provided for by statute or by the Nebraska Evidence
Rules, a presumption imposes on the party against whom it is directed the burden of proving that the nonexistence
of the presumed fact is more probable than its existence. This rule applies to the rebuttable presumption that an
opinion regarding loss of earning capacity expressed by a vocational rehabilitation counselor appointed or selected
pursuant to this section is correct. Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167
(2003).

48-162.03.

Under subsection (1) of this section, the Nebraska Workers’ Compensation Court has authority to rule on a
motion for default judgment. Cruz-Morales v. Swift Beef Co., 275 Neb. 407, 746 N.W.2d 698 (2008).

48-163.

The Nebraska Workers’ Compensation Court Rules of Procedure may supersede or supplant the Nebraska
Court Rules of Pleading in Civil Actions. Cruz-Morales v. Swift Beef Co., 275 Neb. 407, 746 N.W.2d 698 (2008).

48-168.

The Nebraska Workers’ Compensation Court Rules of Procedure may supersede or supplant the Nebraska
Court Rules of Pleading in Civil Actions. Cruz-Morales v. Swift Beef Co., 275 Neb. 407, 746 N.W.2d 698 (2008).

It is a general principle that intervention is not authorized after trial and neither subsection (1) of this section
nor the beneficent purposes of the Nebraska Workers” Compensation Act authorize a postaward intervention by
the employer’s insurer. Risor v. Nebraska Boiler, 274 Neb. 906, 744 N.W.2d 693 (2008).

No Nebraska statute grants equity jurisdiction to the compensation court. Risor v. Nebraska Boiler, 274 Neb.
906, 744 N.W.2d 693 (2008).

The Workers” Compensation Court is not bound by the usual common-law or statutory rules of evidence or by
any technical or formal rules of procedure. Olivotto v. DeMarco Bros. Co., 273 Neb. 672, 732 N.W.2d 354
(2007).

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 L. Ed. 2d 469 (1993), does

not apply in a workers' compensation case where the rules of evidence do not apply. Veatch v. American Tool,
267 Neb. 711, 676 N.W.2d 730 (2004).
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Technical or formal rules of procedure do not bind the Nebraska Workers’ Compensation Court other than as
provided in the Nebraska Workers’ Compensation Act. Armstrong v. Watkins Concrete Block, 12 Neb. App. 729,
685 N.W.2d 495 (2004).

48-177.

The right of a plaintiff in a workers’ compensation case to voluntary dismissal is a right that is not a matter of
judicial grace or discretion. Knapp v. Village of Beaver City, 273 Neb. 156, 728 N.W.2d 96 (2007).

48-179.

A trial court's order reserving ruling on issues of permanent impairment, if any, and entitlement to vocational
rehabilitation benefits is not a final order. Merrill v. Griswold's, Inc., 270 Neb. 458, 703 N.W.2d 893 (2005).

An appeal to a review panel of the Workers' Compensation Court must be taken from a final order. Merrill v.
Griswold's, Inc., 270 Neb. 458, 703 N.W.2d 893 (2005).

Generally, when multiple issues are presented to a trial court for simultancous disposition in the same
proceeding and the court decides some of the issues, while reserving some issue or issues for later determination,
the court's determination of less than all the issues is an interlocutory order and is not a final order for the purpose
of an appeal. Merrill v. Griswold's, Inc., 270 Neb. 458, 703 N.W.2d 893 (2005).

The issue of whether an appellant was entitled to interest on his entire award should have been raised on appeal
or cross-appeal from the original award, and the appellant's failure to do so precludes him from raising the issue
for the first time on appeal after the original cause had been remanded on a separate issue. Dietz v. Yellow Freight
Sys., 269 Neb. 990, 697 N.W.2d 693 (2005).

Under this section, the appeal from the single judge to the review panel must be taken from a final order.
Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).

While a Workers' Compensation Court review panel has the statutory authority to remand a case, it exceeds
that authority when it remands a case with directions to reconsider a decision without first concluding that the
single judge made an error of fact or law. An order of a single judge of the Workers' Compensation Court may be
"contrary to law" within the meaning of this section if the order fails to satisfy the requirements of Workers'
Comp. Ct. R. of Proc. 11. Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 (2003).

An appellate court does not have jurisdiction over an appeal from a decision by the Nebraska Workers’
Compensation Court, unless such decision has been reviewed by a three-judge panel of the Workers’
Compensation Court as provided in the Nebraska Workers’ Compensation Act. Lyle v. Drivers Mgmt., Inc., 12
Neb. App. 350, 673 N.W.2d 237 (2004).

Under this section, an appellate court cannot consider errors of the trial judge which were not assigned to the
Workers’ Compensation Court review panel. Cochran v. Bill’s Trucking, 10 Neb. App. 48, 624 N.W.2d 338
(2001).

48-185.

An appellate court may modify, reverse, or set aside a Workers” Compensation Court decision only upon the
grounds set forth in this section. Worline v. ABB/Alstom Power Integrated CE Services, 272 Neb. 797, 725
N.W.2d 148 (2006).

48-199.

Under former law, in order to harmonize this section and sections 48-1,102 and 48-125 in the context of
waiting-time penalties in a manner which is consistent with the overall purpose of the Nebraska Workers'
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Compensation Act, the Supreme Court holds that in order to avoid assessment of a waiting-time penalty with
respect to that portion of a workers' compensation award against the State which exceeds $50,000, the State must
request review and appropriation of such amount during the first legislative session following the date the award
became final and must pay such amount within 30 calendar days after the approval of the appropriation by the
Legislature. Soto v. State, 270 Neb. 40, 699 N.W.2d 819 (2005).

48-1,102.

Under former law, in order to harmonize this section and sections 48-199 and 48-125 in the context of
waiting-time penalties in a manner which is consistent with the overall purpose of the Nebraska Workers'
Compensation Act, the Supreme Court holds that in order to avoid assessment of a waiting-time penalty with
respect to that portion of a workers' compensation award against the State which exceeds $50,000, the State must
request review and appropriation of such amount during the first legislative session following the date the award
became final and must pay such amount within 30 calendar days after the approval of the appropriation by the
Legislature. Soto v. State, 270 Neb. 40, 699 N.W.2d 819 (2005).

Under former law, with respect to that portion of a workers' compensation award against the State which
exceeds $50,000, the 30-day period specified in subsection (1) of section 48-125 does not begin until the first day
after the judgment becomes final on which the State could request review and appropriation pursuant to this
section during a regular session of the Legislature. A waiting-time penalty may be assessed pursuant to section
48-125 if payment is not made within 30 calendar days thereafter. Soto v. State, 269 Neb. 337, 693 N.W.2d 491
(2005).

48-425.

This section does not apply to employer-independent contractor relationships. Semler v. Sears, Roebuck, &
Co., 268 Neb. 857, 689 N.W.2d 327 (2004).

48-602.

Based upon the plain and ordinary meaning of the first definition contained in subsection (27) of this section,
two elements must be satisfied to demonstrate unemployment: First, the individual must not perform any services
for the relevant time period; and second, no wages may be payable with respect to that time period. Wadkins v.
Lecuona, 274 Neb. 352, 740 N.W.2d 34 (2007).

In determining whether wages are payable with respect to a time period, within the meaning of subsection (27)
of this section, the test is not in what week the remuneration is received but in what week it is earned or to which
it may reasonably be considered to apply. Generally speaking, wages are tied to the week of work and not to the
week in which they are paid. Wadkins v. Lecuona, 274 Neb. 352, 740 N.W.2d 34 (2007).

Vacation pay, within the meaning of subsection (18) of this section, is generally regarded, not as a gratuity or
gift, but as additional wages for services performed. It is not in the nature of compensation for the calendar days it
covers—it is more like a contracted-for bonus for a whole year’s work. A “vacation” is also understood to be a
respite from active duty, during which activity or work is suspended, purposed for rest, relaxation, and personal
pursuits. Wadkins v. Lecuona, 274 Neb. 352, 740 N.W.2d 34 (2007).

Under former law, wages may include noncash benefits under certain circumstances. In-kind benefits received
in return for services provided may constitute wages for purposes of determining eligibility for unemployment
compensation benefits. Lecuona v. McCord, 270 Neb. 213, 699 N.W.2d 403 (2005).

48-627.

Availability is required for eligibility to receive unemployment compensation benefits. Robinson v.
Commissioner of Labor, 267 Neb. 579, 675 N.W.2d 683 (2004).
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Without an order from the sentencing court granting the privilege to leave the jail for work, an inmate was not
"available" for work under this section. Robinson v. Commissioner of Labor, 267 Neb. 579, 675 N.W.2d 683
(2004).

48-801.

The Industrial Relations Act is not only an attempt to level the employment playing field, but is also a
mechanism designed to protect the citizens of Nebraska from the effects and consequences of labor strife in public
sector employment. Omaha Police Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

Public employees belonging to a labor organization have the protected right to engage in conduct and make
remarks, including publishing statements through the media, concerning wages, hours, or terms and conditions of
employment. Omaha Police Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

Employees lose the statutory protection of the Industrial Relations Act for conduct or speech if it is flagrant
misconduct, which includes, but is not limited to, statements or actions that (1) are of an outrageous and
insubordinate nature, (2) compromise the public employer’s ability to accomplish its mission, or (3) disrupt
discipline, as well as conduct that is clearly outside the bounds of any protection such as assault and battery or
racial discrimination. Omaha Police Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

The Commission of Industrial Relations must balance the employee’s right to engage in protected activity,
which permits some leeway for impulsive behavior, against the employer’s right to maintain order and respect for
its supervisory staff. Factors that the commission may consider, but would not necessarily be determinative,
include: (1) the place and subject matter of the conduct or speech, (2) whether the employee’s conduct or speech
was impulsive or designed, (3) whether the conduct or speech was provoked by the employer’s conduct, and (4)
the nature of the intemperate language or conduct. Omaha Police Union Local 101 v. City of Omaha, 274 Neb. 70,
736 N.W.2d 375 (2007).

48-802.

If the Commission of Industrial Relations finds that an accused party has committed a prohibited practice under
subsection (2) of section 48-825, it has the authority to order an appropriate remedy, and such authority is to be
liberally construed to effectuate the public policy enunciated in this section. Operating Engrs. Local 571 v. City of
Plattsmouth, 265 Neb. 817, 660 N.W.2d 480 (2003).

48-816.

Police response time to a two-officer 911 emergency dispatch call relates to officer safety, and, thus, the
manner in which it is determined affects a condition of employment. Omaha Police Union Local 101 v. City of
Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

A deviation clause in a teacher contract falls under the category of "wages, hours, and other terms of
employment, or any question arising thereunder," as stated in subsection (1) of this section, and is a subject of
mandatory bargaining. Hyannis Ed. Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269 Neb. 956, 698 N.W.2d 45
(2005).

48-818.

A prevalence determination by the Commission of Industrial Relations is a subjective determination, and the
standard inherent in the word "prevalent" will be one of general practice, occurrence, or acceptance. Hyannis Ed.
Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269 Neb. 956, 698 N.W.2d 45 (2005).

A valid prevalence analysis by the Commission of Industrial Relations does not require as a prerequisite a

complete identity of provisions in the array. Hyannis Ed. Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269 Neb.
956, 698 N.W.2d 45 (2005).
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When discussing the Commission of Industrial Relations' authority under this section, the Nebraska Supreme
Court has acknowledged that a prevalent wage rate to be determined by the commission must almost invariably be
determined after consideration of a combination of factors. Hyannis Ed. Assn. v. Grant Cty. Sch. Dist. No.
38-0011, 269 Neb. 956, 698 N.W.2d 45 (2005).

48-819.01.

The Commission on Industrial Relations' issuance of cease and desist orders is the equivalent of the
commission ordering a party to cease and desist violating provisions of the Industrial Relations Act. Such orders
are appropriate and adequate remedies under this section and subsection (2) of section 48-825. Crete Ed. Assn. v.
Saline Cty. Sch. Dist. No. 76-0002, 265 Neb. 8, 654 N.W.2d 166 (2002).

Under the facts presented in this case, the order of the Commission on Industrial Relations to post notices
regarding the employer's violation of the Industrial Relations Act was not an appropriate and adequate remedy
under this section and subsection (2) of section 48-825. Crete Ed. Assn. v. Saline Cty. Sch. Dist. No. 76-0002, 265
Neb. 8, 654 N.W.2d 166 (2002).

48-824.

In an appeal from a Commission of Industrial Relations order regarding prohibited practices stated in this
section, an appellate court will affirm a factual finding of the commission, if, considering the whole record, a trier
of fact could reasonably conclude that the finding is supported by a preponderance of the competent evidence.
Omaha Police Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

The “deliberate and reckless untruth” standard of the National Labor Relations Act is not the appropriate
method to analyze the speech of public service employees under the Industrial Relations Act. Omaha Police
Union Local 101 v. City of Omaha, 274 Neb. 70, 736 N.W.2d 375 (2007).

48-825.

In an appellate court's review of orders and decisions of the Commission of Industrial Relations involving an
industrial dispute over wages and conditions of employment, the appellate court's standard of review is as follows:
Any order or decision of the commission may be modified, reversed, or set aside by the appellate court on one or
more of the following grounds and no other: (1) If the commission acts without or in excess of its powers, (2) if
the order was procured by fraud or is contrary to law, (3) if the facts found by the commission do not support the
order, and (4) if the order is not supported by a preponderance of the competent evidence on the record considered
as a whole. Hyannis Ed. Assn. v. Grant Cty. Sch. Dist. No. 38-0011, 269 Neb. 956, 698 N.W.2d 45 (2005).

If the Commission of Industrial Relations finds that an accused party has committed a prohibited practice under
subsection (2) of this section, it has the authority to order an appropriate remedy, and such authority is to be
liberally construed to effectuate the public policy enunciated in section 48-802. Operating Engrs. Local 571 v.
City of Plattsmouth, 265 Neb. 817, 660 N.W.2d 480 (2003).

The Commission on Industrial Relations' issuance of cease and desist orders is the equivalent of the
commission ordering a party to cease and desist violating provisions of the Industrial Relations Act. Such orders
are appropriate and adequate remedies under subsection (2) of this section and section 48-819.01. Crete Ed. Assn.
v. Saline Cty. Sch. Dist. No. 76-0002, 265 Neb. 8, 654 N.W.2d 166 (2002).

Under the facts presented in this case, the order of the Commission on Industrial Relations to post notices
regarding the employer's violation of the Industrial Relations Act was not an appropriate and adequate remedy
under subsection (2) of this section and section 48-819.01. Crete Ed. Assn. v. Saline Cty. Sch. Dist. No. 76-0002,
265 Neb. 8, 654 N.W.2d 166 (2002).
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48-1114.

The unlawful practice, the opposition to which is protected by subdivision (3) of this section, is that of the
employer and not that of fellow employees. Wolfe v. Becton Dickinson & Co., 266 Neb. 53, 662 N.W.2d 599
(2003).

48-1229.

The Nebraska Wage Payment and Collection Act does not prohibit an employer from providing a sick leave
benefit which may be used only in the event of illness or injury and which has no monetary value upon
termination of employment if it is not so used. Loves v. World Ins. Co., 277 Neb. 359, 773 N.W.2d 348 (2009).

The Nebraska Wage Payment and Collection Act does not prohibit an employer from providing a sick leave
benefit which may be used only in the event of illness or injury and which has no monetary value upon
termination of employment if it is not so used. Loves v. World Ins. Co., 276 Neb. 936, 758 N.W.2d 640 (2008).

Under the plain language of subsection (4) of this section, unused sick leave is not a part of wages payable to a
separating employee unless there is a specific agreement otherwise. Loves v. World Ins. Co., 276 Neb. 936, 758
N.W.2d 640 (2008).

Accrued vacation time, which is part of an employment agreement, is due and payable as wages upon
termination of employment. Roseland v. Strategic Staff Mgmt., 272 Neb. 434, 722 N.W.2d 499 (2006).

48-1231.

A party has no viable claim to a wage that has not yet been received. Law Offices of Ronald J. Palagi v.
Howard, 275 Neb. 334, 747 N.W.2d 1 (2008).

In a wage claim brought under section 15-841 against a city of the primary class, there is nothing in the plain
language of this section that requires an employee to plead a specific cause of action for attorney fees or to file a
separate proceeding for attorney fees in order to receive an award of attorney fees under the Nebraska Wage
Payment and Collection Act. Rauscher v. City of Lincoln, 269 Neb. 267, 691 N.W.2d 844 (2005).

48-1232.

It is in the court’s discretion whether to order an employer to pay to the common schools fund an amount equal
to the judgment. There was a reasonable dispute concerning whether payment for unused vacation leave was due
to the employees. Roseland v. Strategic Staff Mgmt., 272 Neb. 434, 722 N.W.2d 499 (2006).

The amount of penalty ordered to be paid to a fund to be distributed to the common schools of the state is a
matter left to the discretion of the trial court, subject to the limitations prescribed by statute. Kinney v. H.P. Smith
Ford, 266 Neb. 591, 667 N.W.2d 529 (2003).

49-801.

In conjunction with section 25-2221 and subsection (13) of this section, a political subdivision has until the end
of the last day of the 6-month period after a claimant has filed a tort claim upon which to make a final disposition
of such claim. Geddes v. York County, 273 Neb. 271, 729 N.W.2d 661 (2007).

49-1445.

Generally, the Nebraska Political Accountability and Disclosure Act requires candidates for elective state

office to form candidate committees and file campaign statements with the Nebraska Accountability and

Disclosure Commission once the candidate has raised, received, or expended $5,000 in a calendar year. Nebraska
Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).
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49-1447.

A candidate for an elective state office is responsible for filing all statements and reports required to be filed by
his or her candidate committee pursuant to the Nebraska Political Accountability and Disclosure Act and the
Campaign Finance Limitation Act. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d
372 (2006).

49-1454.

The Nebraska Political Accountability and Disclosure Act requires candidate committees to file two
preelection campaign statements and one postelection campaign statement for both the primary and general
elections. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

49-1459.

The Nebraska Political Accountability and Disclosure Act requires candidate committees to file two
preelection campaign statements and one postelection campaign statement for both the primary and general
elections. Nebraska Legislature on behalf of State v. Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

49-14,101.02.

This section is penal in nature and must be strictly construed in the context of the object sought to be
accomplished, the evils and mischiefs sought to be remedied, and the purpose sought to be served. Vokal v.
Nebraska Acct. & Disclosure Comm., 276 Neb. 988, 759 N.W.2d 75 (2009).

The filming of a city council member in his city office for the purpose of creating a video advertisement for his
reelection campaign was not a “use” of resources in violation of this section. Vokal v. Nebraska Acct. &
Disclosure Comm., 276 Neb. 988, 759 N.W.2d 75 (2009).

49-14,123.

The Nebraska Accountability and Disclosure Commission is required to prescribe forms for statements and
reports that are required to be filed under both the Nebraska Political Accountability and Disclosure Act and the
Campaign Finance Limitation Act and furnish such forms to persons required to file such statements and reports,
as well as to distribute these forms to the appropriate local officials. Nebraska Legislature on behalf of State v.
Hergert, 271 Neb. 976, 720 N.W.2d 372 (2006).

52-118.01.
Under the facts of the case, evidence of a contractual relationship existed to create an exemption from the

notice requirements of this section. Gerhold Concrete Co. v. St. Paul Fire & Marine Ins., 269 Neb. 692, 695
N.W.2d 665 (2005).

52-130.

General cleanup activities in preparation for sale of property are inconsistent with the property changes
contemplated and required by this section for a valid construction lien. Taylor v. Taylor, 277 Neb. 617, 764
N.W.2d 101 (2009).
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52-137.

The prime purpose of a notice of commencement is to eliminate as a controvertible question of fact the time of
visible commencement of operations by providing a method to determine this time with certainty. Borrenpohl v.
DaBeers Properties, 276 Neb. 426, 755 N.W.2d 39 (2008).

52-401.

By perfecting the lien created under this section before the tort-feasor pays the judgment or settlement to the
patient, the health care provider creates an obligation on the tort-feasor to ensure that the provider's bill will be
satisfied from the funds that the tort-feasor owes to the patient. Midwest Neurosurgery v. State Farm Ins. Cos.,
268 Neb. 642, 686 N.W.2d 572 (2004).

If a tort-feasor's insurer impairs a lien created under this section, then the insurer is directly liable to the health
care provider for the amount that would have been necessary to satisfy the lien. Midwest Neurosurgery v. State
Farm Ins. Cos., 268 Neb. 642, 686 N.W.2d 572 (2004).

In this section, the phrase "usual and customary charges" acts as a cap; it prevents the lien from being an
amount greater than what the health care provider typically charges other patients for the services that it provided
to the injured party. Midwest Neurosurgery v. State Farm Ins. Cos., 268 Neb. 642, 686 N.W.2d 572 (2004).

Under this section, the lien is equal to the debt still owed to the health care provider for its usual and customary
charges. Midwest Neurosurgery v. State Farm Ins. Cos., 268 Neb. 642, 686 N.W.2d 572 (2004).

A hospital lien which attaches prior to a patient's filing for bankruptcy relief is unaffected by the patient's
discharge in bankruptcy. An insurance company breaches its duty to a hospital not to impair the hospital's rights
under its lien by settling directly with a patient rather than making payment to the hospital. Alegent Health v.
American Family Ins., 265 Neb. 312, 656 N.W.2d 906 (2003).

The lien of a physician, nurse, hospital, or other health care provider cannot exceed the amount the health care
provider agreed to accept for the services rendered to a patient, even if the usual and customary charge for such
services is greater than that sum. Midwest Neurosurgery v. State Farm Ins. Cos., 12 Neb. App. 328, 673 N.W.2d
228 (2004).

The underlying common-law contractual obligation between a patient and a medical provider is not affected by
a statutory lien. If a patient receives medical services, he or she is always responsible for payment irrespective of
whether there is a financially responsible tort-feasor against whom a statutory lien can be asserted in the event of a
settlement or judgment in the patient’s favor. The patient’s personal liability for medical services remains intact
irrespective of the lien statute. In re Conservatorship of Marshall, 10 Neb. App. 589, 634 N.W.2d 300 (2001).

53-132.

A district court’s decision reversing the Nebraska Liquor Control Commission’s approval of a class D liquor
license was affirmed where the district court properly considered all the factors listed in subsection (3) and where
the court’s decision was not arbitrary, capricious, or unreasonable. Orchard Hill Neighborhood v. Orchard Hill
Mercantile, 274 Neb. 154, 738 N.W.2d 820 (2007).

53-135.

An appeal from the district court’s decision reversing the Nebraska Liquor Control Commission’s approval of a
class D liquor license under section 53-135.02 was not moot despite the expiration of the original license during
the pendency of an appeal, because a licensee has a constitutionally protected interest in obtaining the renewal of
an existing license, and that interest would be jeopardized if the license were wrongfully taken away. Orchard Hill
Neighborhood v. Orchard Hill Mercantile, 274 Neb. 154, 738 N.W.2d 820 (2007).
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53-135.02.

An appeal from the district court’s decision reversing the Nebraska Liquor Control Commission’s approval of a
class D liquor license under this section was not moot despite the expiration of the original license during the
pendency of an appeal, because a licensee has a constitutionally protected interest in obtaining the renewal of an
existing license, and that interest would be jeopardized if the license were wrongfully taken away. Orchard Hill
Neighborhood v. Orchard Hill Mercantile, 274 Neb. 154, 738 N.W.2d 820 (2007).

53-169.01.

The interest forbidden by this section is a financial or business interest. Nebraska Liq. Distrib. v. Nebraska Liq.
Cont. Comm., 269 Neb. 401, 693 N.W.2d 539 (2005).

While the forbidden interest in this section is worded as that of the manufacturer in the wholesaler and not the
interest of the wholesaler in the manufacturer, the obvious intent of the Legislature is to forbid both types of
interests. Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm., 269 Neb. 401, 693 N.W.2d 539 (2005).

Amendments made to this section by Laws 2007, LB 578, contained a Grandfather Clause that violated the
Equal Protection Clause and the Privileges and Immunities Clause of the United States Constitution and the
Grandfather Clause was not severable from the other amendments. The section as amended is unconstitutional.
Southern Wine & Spirits of America Inc. v. Heineman, 534 F.Supp.2d 1001 (D. Neb. 2008).

54-611.

Because restitution is imposed as punishment and is part of the criminal sentence, a dispositional order
pursuant to this section is akin to a sentencing order, and an appellate court reviews the order for an abuse of
discretion. State v. Dittoe, 269 Neb. 317, 693 N.W.2d 261 (2005).

The provision in this section that allows the court to order disposition of an offending dog is similar to section
29-2280, which allows a court to order restitution to the victim of a crime. State v. Dittoe, 269 Neb. 317, 693
N.W.2d 261 (2005).

55-160.

Under former law, the term "workday" for purposes of military leave means any 24-hour period in which work
is done. Hall v. City of Omaha, 266 Neb. 127, 663 N.W.2d 97 (2003).

59-821.

Because the remedial provisions of the Junkin Act and Clayton Act are so similar, section 59-829 requires
Nebraska courts to follow the federal courts’ construction of the Clayton Act. Kanne v. Visa U.S.A., 272 Neb.
489, 723 N.W.2d 293 (2006).

The 2002 amendment to this section did not reject the application of standing requirements to damages under
this section. It simply removed the automatic bar against indirect purchaser actions announced in Illinois Brick
Co. v. Illinois, 431 U.S. 720, 97 S. Ct. 2061, 52 L. Ed. 2d 707 (1977). It did not eliminate separate and distinct
standing requirements. Kanne v. Visa U.S.A., 272 Neb. 489, 723 N.W.2d 293 (2006).

59-829.

Because the remedial provisions of the Junkin Act and Clayton Act are so similar, this section requires
Nebraska courts to follow the federal courts’ construction of the Clayton Act. Kanne v. Visa U.S.A., 272 Neb.
489, 723 N.W.2d 293 (2006).
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The purpose of this section is to achieve uniform application of the state and federal laws regarding
monopolistic practices. The goal is to establish a uniform standard of conduct so that businesses will know what
conduct is permitted and to protect the consumer from illegal conduct. Arthur v. Microsoft Corp., 267 Neb. 586,
676 N.W.2d 29 (2004).

59-1601.

The Consumer Protection Act is equitable in nature. State ex rel. Stenberg v. Consumer’s Choice Foods, 276
Neb. 481, 755 N.W.2d 583 (2008).

59-1602.

It was a violation of the Consumer Protection Act when consumers were led to believe they would receive a
free freezer or another appliance by entering into a contract for food. State ex rel. Stenberg v. Consumer’s Choice
Foods, 276 Neb. 481, 755 N.W.2d 583 (2008).

59-1604.

As related to a course of action for any person injured in violation of this section, section 59-1609 contemplates
an action by indirect purchasers. Arthur v. Microsoft Corp., 267 Neb. 586, 676 N.W.2d 29 (2004).

This section allows any person who is injured by a violation of sections 59-1602 to 59-1606 which directly or
indirectly affects the people of Nebraska to bring a civil action to recover damages. Arthur v. Microsoft Corp.,
267 Neb. 586, 676 N.W.2d 29 (2004).

59-1609.

As related to a cause of action for any person injured in violation of section 59-1604, this section contemplates
an action by indirect purchasers. Arthur v. Microsoft Corp., 267 Neb. 586, 676 N.W.2d 29 (2004).

60-476.01.

For purposes of the Motor Vehicle Operator’s License Act, a motorist’s ineligibility to hold a driver’s license
in another state constitutes a revocation as it is defined by this section. Wilczewski v. Neth, 273 Neb. 324, 729
N.W.2d 678 (2007).

60-491.

A person who violates subsection (10) of this section is guilty of negligence and liable for damages
proximately resulting from the negligent operation of the motor vehicle. DeWester v. Watkins, 275 Neb. 173, 745
N.W.2d 330 (2008).

60-498.

Conclusory notation of “D.U.L.” provides no factual reason for an officer’s decision to arrest a driver on
suspicion of driving under the influence of alcohol instead of merely citing the driver for speeding when excessive
speed was the initial reason for the stop. Snyder v. Department of Motor Vehicles, 274 Neb. 168, 736 N.W.2d 731
(2007).

In an administrative license revocation proceeding, the sworn report of the arresting officer must, at a
minimum, contain the information specified in subsection (3) of section 60-498.01 in order to confer jurisdiction.
Snyder v. Department of Motor Vehicles, 274 Neb. 168, 736 N.W.2d 731 (2007).
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60-498.01.

Sworn reports in administrative license revocation proceedings are, by definition, affidavits. Johnson v. Neth,
276 Neb. 886, 758 N.W.2d 395 (2008).

An acknowledgment on a sworn report which does not set forth the name of the individual making the
acknowledgment, i.e., the arresting officer, does not substantially comply with the requirements of Nebraska law.
Johnson v. Neth, 276 Neb. 886, 758 N.W.2d 395 (2008).

The arresting officer’s sworn report triggers the administrative license revocation process by establishing a
prima facie basis for revocation. Nothnagel v. Neth, 276 Neb. 95, 752 N.W.2d 149 (2008).

The sworn report of the arresting officer must indicate (1) that the person was arrested as described in section
60-6,197(2) and the reasons for the arrest, (2) that the person was requested to submit to the required test, and (3)
that the person refused to submit to the required test. Nothnagel v. Neth, 276 Neb. 95, 752 N.W.2d 149 (2008).

Although this section limits the issues under dispute, it does not prohibit evidence pertinent to the issue of
enhancement after those issues have been resolved. Stenger v. Department of Motor Vehicles, 274 Neb. 819, 743
N.W.2d 758 (2008).

In an administrative license revocation proceeding, the sworn report of the arresting officer must, at a
minimum, contain the information specified in subsection (3) of this section in order to confer jurisdiction. Snyder
v. Department of Motor Vehicles, 274 Neb. 168, 736 N.W.2d 731 (2007).

In an administrative license revocation proceeding, the sworn report of the arresting officer must, at a
minimum, contain the information specified in the applicable statute in order to confer jurisdiction. Betterman v.
Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 (2007).

The failure to hold a hearing within the time provided in subsection (6)(b) of this section does not invalidate
the administrative license revocation proceeding unless the motorist can show that he or she was prejudiced by the
delay. Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 (2007).

The administrative license revocation provisions pertaining to motorists who refuse to submit to chemical
testing do not violate the due process or equal protection rights of those motorists by treating them differently than
motorists who submit to, but fail, such testing. Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728
N.W.2d 570 (2007).

The due process rights of a motorist who refuses to submit to chemical testing are not violated by this section
even though the statutory scheme does not operate to reinstate the motorist’s administratively revoked driver’s
license if he or she is acquitted of the criminal refusal charge. Kenley v. Neth, 271 Neb. 402, 712 N.W.2d 251
(2006).

This section does not violate the Equal Protection Clauses of the federal and state Constitutions by treating
motorists who refuse to submit to chemical testing differently than motorists who submit to, but fail, such testing.
Kenley v. Neth, 271 Neb. 402, 712 N.W.2d 251 (2006).

A report that does not contain the affirmation of an "arresting peace officer" that the facts recited in the report
are true is not a proper "sworn report" as required by this section. Arndt v. Department of Motor Vehicles, 270
Neb. 172, 699 N.W.2d 39 (2005).

An arresting officer's sworn report must, at a minimum, contain the information specified in this section in
order to confer jurisdiction upon the Department of Motor Vehicles to revoke an operator's license. Hahn v. Neth,
270 Neb. 164, 699 N.W.2d 32 (2005).
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Although this section does not allow a motorist to challenge the validity of the initial traffic stop, it does not
violate due process because the Fourth Amendment exclusionary rule is not applicable in civil license revocation
proceedings. Chase v. Neth, 269 Neb. 882, 697 N.W.2d 675 (2005).

Although this section requires the “sworn report” required by subsection (2) of this section to include the
“reasons for [the] arrest,” an arresting officer need not specifically delineate on the sworn report all of the
information contained on an attached probable cause form, so long as the sworn report provides adequate notice
that one is being accused of driving under the influence and/or failure of a chemical test. Taylor v. Wimes, 10
Neb. App. 432, 632 N.W.2d 366 (2001).

60-498.02.

When the Department of Motor Vehicles provided the motorist a copy of his driver abstract before the
revocation hearing and an opportunity to challenge the accuracy of his driver abstract at the revocation hearing,
the requirements of due process were met. Stenger v. Department of Motor Vehicles, 274 Neb. 819, 743 N.W.2d
758 (2008).

The administrative license revocation provisions pertaining to motorists who refuse to submit to chemical
testing do not violate the due process or equal protection rights of those motorists by treating them differently than
motorists who submit to, but fail, such testing. Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728
N.W.2d 570 (2007).

60-4,168.
Prosecuting an individual for driving under the influence after the individual’s commercial driver’s license has
been already disqualified does not violate double jeopardy. State v. Arterburn, 276 Neb. 47, 751 N.W.2d 157

(2008).

The Legislature intended this section to be a civil sanction, and the statute is not so punitive in its purpose or
effect as to negate the Legislature’s intent. State v. Arterburn, 276 Neb. 47, 751 N.W.2d 157 (2008).

60-693.
Evidence of conviction for a traffic infraction, including a conviction for violation of a municipal ordinance, is

not admissible in a civil suit for damages arising out of the same traffic infraction. Stevenson v. Wright, 273 Neb.
789, 733 N.W.2d 559 (2007).

60-6,109.
In order for a driver to be held to the higher standard of care in this section, there must be evidence both that

the person was actually confused or actually incapacitated and that such condition was objectively obvious to a
reasonable driver. State v. Welch, 275 Neb. 517, 747 N.W.2d 613 (2008).

60-6,121.
Once a city elects to install a pedestrian crosswalk signal, it is required to conform to the Manual on Uniform

Traffic Control Devices in determining the pedestrian clearance interval, and the discretionary immunity
exception of section 13-910 does not apply. Tadros v. City of Omaha, 269 Neb. 528, 694 N.W.2d 180 (2005).

60-6,140.

A state trooper had probable cause to stop a vehicle, in which the defendant was a passenger, for following too
closely, despite the trooper’s statement that he had a hunch the passengers could be involved in transporting
contraband. The trooper testified that he observed the vehicle following one car length behind a semi-truck while
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both vehicles were traveling over 70 miles per hour in the rain; thus, the trooper’s alleged ulterior motivation for
the stop was irrelevant. State v. Draganescu, 276 Neb. 448, 755 N.W.2d 57 (2008).

60-6,192.

Before evidence of vehicular speed determined by use of a speed measurement device is admissible, the State
must establish with reasonable proof that the equipment was accurate and functioning properly at the time the
determination of the speed of the vehicle was made. State v. Jacobson, 273 Neb. 289, 728 N.W.2d 613 (2007).

To present “reasonable proof” that a primary measuring instrument that measures the speed of a vehicle was
operating correctly, one must show that such device was tested against a device whose instrumental integrity or
reliability had been established. State v. Jacobson, 273 Neb. 289, 728 N.W.2d 613 (2007).

60-6,196.

The offense of driving under the influence in violation of this section is a lesser-included offense of driving
under the influence causing serious bodily injury in violation of section 60-6,198. State v. Dragoo, 277 Neb. 858,
765 N.W.2d 666 (2009).

A sentence of probation is excessively lenient when record shows a history of alcohol-related motor vehicle
offenses spanning more than 30 years, an extreme alcohol addiction, and a lack of respect for court orders. State v.
Rice, 269 Neb. 717, 695 N.W.2d 418 (2005).

The Omaha Municipal Code conflicts with this section. State v. Loyd, 265 Neb. 232, 655 N.W.2d 703 (2003).

For a prior conviction based on a plea of guilty to be used for enhancement purposes in an action under this
section, the record must show that the defendant entered the guilty plea to the charge. State v. Schulte, 12 Neb.
App. 924, 687 N.W.2d 411 (2004).

For purposes of this section, substitution of “revocation” with “suspension” has no prejudicial effect. State v.
Mulinix, 12 Neb. App. 836, 687 N.W.2d 1 (2004).

Alcohol-related violations of this section may be proved either by establishing that one was in actual physical
control of a motor vehicle while under the influence or by establishing that one was in actual physical control of a
motor vehicle while having more than the prohibited amount of alcohol in his or her body. State v. Robinson, 10
Neb. App. 848, 639 N.W.2d 432 (2002).

60-6,197.

The sworn report of the arresting officer must indicate (1) that the person was arrested as described in
subsection (2) of this section and the reasons for the arrest, (2) that the person was requested to submit to the
required test, and (3) that the person refused to submit to the required test. Nothnagel v. Neth, 276 Neb. 95, 752
N.W.2d 149 (2008).

Any person who operates a motor vehicle in Nebraska is deemed to have given consent to submit to chemical
tests for the purpose of determining the concentration of alcohol in the blood, breath, or urine. Snyder v.
Department of Motor Vehicles, 274 Neb. 168, 736 N.W.2d 731 (2007).

Any person arrested for suspicion of driving under the influence of alcohol may be directed by an officer to
submit to a chemical test to determine the concentration of alcohol in that person’s body. Snyder v. Department of
Motor Vehicles, 274 Neb. 168, 736 N.W.2d 731 (2007).

An arrested motorist refuses to submit to a chemical test when the motorist’s conduct, demonstrated under the
circumstances confronting the officer requesting the chemical test, justifies a reasonable person’s belief that the
motorist understood the officer’s request for a test and manifested a refusal or unwillingness to submit to the
requested test. Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 (2007).
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60-6,197.06.

A 15-year revocation must be part of any sentence for a conviction under this section, including a sentence of
probation. State v. Hense, 276 Neb. 313, 753 N.W.2d 832 (2008).

60-6,198.
The offense of driving under the influence in violation of section 60-6,196 is a lesser-included offense of

driving under the influence causing serious bodily injury in violation of this section. State v. Dragoo, 277 Neb.
858, 765 N.W.2d 666 (2009).

60-6,201.
Evidence of breath or blood alcohol content over the statutory limit is not necessarily insufficient simply

because the defendant’s expert testimony as to the margin of error is not specifically rebutted by expert testimony
from the State. State v. Kuhl, 276 Neb. 497, 755 N.W.2d 389 (2008).

60-6,210.

Admission of evidence of blood test results in a criminal prosecution for manslaughter under section 28-305 is
not authorized under this section. State v. Brouillette, 265 Neb. 214, 655 N.W.2d 876 (2003).

60-6,211.

The commutation of a motor vehicle operator's license suspension by the judiciary is an improper use of a
power reserved for the executive branch, and since the thrust of this section is toward that end, it is
unconstitutional. State v. Diaz, 266 Neb. 966, 670 N.W.2d 794 (2003).

60-6,230.

The use of hazard lights while driving is proscribed by the plain language of subsection (1) of this section.
State v. Warriner, 267 Neb. 424, 675 N.W.2d 112 (2004).

60-6,273.

Under this section, evidence that a person was not wearing a seatbelt is admissible only as evidence concerning
the mitigation of damages and cannot be used with respect to the issue of liability or proximate cause. Fickle v.
State, 273 Neb. 990, 735 N.W.2d 754 (2007).

Evidence of seatbelt misuse or nonuse was not admissible under this section where the plaintiff had dropped
her claim that the seatbelt was faulty and stipulated before trial to a 5-percent reduction in the judgment. The trial
court’s reduction of the jury’s award by 5 percent represented the full mitigation of damages available. Shipler v.
General Motors Corp., 271 Neb. 194, 710 N.W.2d 807 (2006).

64-107.

The certification of a notary public’s official duties, over his or her signature and official seal, is received by
the courts as presumptive evidence of the facts certified therein. Johnson v. Neth, 276 Neb. 886, 758 N.W.2d 395
(2008).
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64-203.

An attestation clause that does not list a name in the acknowledgment section is incomplete. Johnson v. Neth,
276 Neb. 886, 758 N.W.2d 395 (2008).

66-1863.

This section specifically gives the Nebraska Public Service Commission jurisdiction to determine whether
extensions or enlargements are in the public interest. Metropolitan Util. Dist. v. Aquila, 271 Neb. 454, 712
N.W.2d 280 (2006).

67-404.

Except for limited exceptions, the provisions of the Uniform Partnership Act of 1998 are default rules that
govern the relations among partners in situations they have not addressed in a partnership agreement. Shoemaker
v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-410.

In both actions inter sese between alleged partners and actions by a third party against an alleged partnership,
the party asserting the existence of a partnership must prove that relationship by a preponderance of the evidence.
In re Dissolution & Winding Up of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

In considering the parties’ intent to form an association, it is generally considered relevant how the parties
characterize their relationship or how they have previously referred to one another. In re Dissolution & Winding
Up of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

If the parties’ voluntary actions objectively form a relationship in which they carry on as co-owners of a
business for profit, then they may inadvertently create a partnership despite their expressed subjective intention
not to do so. In re Dissolution & Winding Up of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

Being “co-owners” of a business for profit does not refer to the co-ownership of property, but to the
co-ownership of the business intended to garner profits. In re Dissolution & Winding Up of KeyTronics, 274 Neb.
936, 744 N.W.2d 425 (2008).

The objective indicia of co-ownership required for a partnership are commonly considered to be (1) profit
sharing, (2) control sharing, (3) loss sharing, (4) contribution, and (5) co-ownership of property, but no single
indicium is either necessary or sufficient to prove co-ownership. In re Dissolution & Winding Up of KeyTronics,
274 Neb. 936, 744 N.W.2d 425 (2008).

A business qualifies as a partnership under the “business for profit” element of subsection (1) of this section so

long as the parties intended to carry on a business with the expectation of profits. In re Dissolution & Winding Up
of KeyTronics, 274 Neb. 936, 744 N.W.2d 425 (2008).

67-412.
The presumption in subsection (3) of this section can apply when the partnership provides only a portion of the
purchase price, and it can apply even though a third party who is not a partner to the firm holds title. Mogensen v.

Mogensen, 273 Neb. 208, 729 N.W.2d 44 (2007).

In determining whether a party has rebutted the presumption in subsection (3) of this section, no single factor
or combination of factors is dispositive. Mogensen v. Mogensen, 273 Neb. 208, 729 N.W.2d 44 (2007).
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67-431.

Under the Uniform Partnership Act of 1998, a partner’s voluntary withdrawal does not result in mandatory
dissolution of the partnership; it results in a partner’s dissociation. Shoemaker v. Shoemaker, 275 Neb. 112, 745
N.W.2d 299 (2008).

67-433.

Under subsection (1) of this section, the 1998 Uniform Partnership Act creates separate paths through which a
dissociated partner can recover partnership interests — dissolution with winding up of partnership business or
mandatory buyout. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

When a partnership agreement mandates a buyout of a withdrawing partner’s interest but fails to specify a
remedy for the partnership’s failure to pay, or to timely pay, the buyout price, the default rules for mandatory
buyouts apply. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-434.

Nothing in this section provides that dissolution of a partnership is a remedy for a partnership’s failure to
timely pay an estimated buyout price to a withdrawing partner. Shoemaker v. Shoemaker, 275 Neb. 112, 745
N.W.2d 299 (2008).

Subsection (9) of this section provides a withdrawing partner’s remedies for a partnership’s failure to timely
pay a buyout price or its unsatisfactory offer. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

If a partnership agreement is silent on profit distributions to a withdrawing partner after dissociation but before
completion of the buyout of the withdrawing partner’s interest, the 1998 Uniform Partnership Act does not
authorize profit distributions. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

67-439.

Dissolution of a partnership for a partner’s voluntary withdrawal under subsection (1) of this section is a
default rule that applies only when the partnership agreement does not provide for the partnership business to
continue. Shoemaker v. Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

The 1998 Uniform Partnership Act does not require remaining partners to strictly comply with a buyout
provision in a partnership agreement to prevent dissolution upon the voluntary withdrawal of a partner; strict
compliance is inconsistent with the act’s provision of remedies for the withdrawing partner. Shoemaker v.
Shoemaker, 275 Neb. 112, 745 N.W.2d 299 (2008).

71-519.

The newborn screening statutes do not violate the free exercise provisions of the Nebraska Constitution. In re
Interest of Anaya, 276 Neb. 825, 758 N.W.2d 10 (2008).

71-524.
By its terms, in addition to the specific and therefore preferred remedy in district court, this section states that
the newborn screening statutes may also be enforced through “other remedies which may be available by law.”

Under the proper set of proven facts, enforcement through the neglect provisions of the juvenile code may be one
such “other remedy.” In re Interest of Anaya, 276 Neb. 825, 758 N.W.2d 10 (2008).

2010 Cumulative Supplement 92



ANNOTATIONS

71-1202.
The Sex Offender Commitment Act is not excessive in relation to its assigned nonpunitive purpose, which is to

protect the public and provide treatment to dangerous sex offenders who are likely to reoffend. In re Interest of
J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

71-1203.

The explicit purpose of the Sex Offender Commitment Act is to protect the public from sex offenders who
continue to pose a threat of harm to others. In re Interest of J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

71-1209.

Under subsection (1)(b) of this section, the State’s burden to prove that “neither voluntary hospitalization nor
other treatment alternatives less restrictive of the subject’s liberty than inpatient or outpatient treatment ordered by
the mental health board are available or would suffice” was not met when the State provided evidence only of the
treatment that would be recommended if the subject were to remain within the Department of Correctional
Services. In re Interest of O.S., 277 Neb. 577, 763 N.W.2d 723 (2009).

72-1249.02.

This section authorizes an investment officer to enter into contracts for investment management services.
Myers v. Nebraska Invest. Council, 272 Neb. 669, 724 N.W.2d 776 (2006).

75-136.

All appeals from orders of the Nebraska Public Service Commission are to follow the procedural requirements
of the Administrative Procedure Act. Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d
560 (2007).

76-2,120.

Attorney fees are mandatory for a successful plaintiff in an action under subsection (12) of this section.
Pepitone v. Winn, 272 Neb. 443, 722 N.W.2d 710 (2006).

76-715.01.
The timely filing of an affidavit of service as required by this section is not jurisdictional, but instead is merely

directory. As is stated by section 76-717, the act which confers jurisdiction on the district court in a condemnation
action is the filing of the notice of appeal. Wooden v. County of Douglas, 275 Neb. 971, 751 N.W.2d 151 (2008).

76-717.

The timely filing of an affidavit of service as required by section 76-715.01 is not jurisdictional, but instead is
merely directory. As is stated by this section, the act which confers jurisdiction on the district court in a
condemnation action is the filing of the notice of appeal. Wooden v. County of Douglas, 275 Neb. 971, 751
N.W.2d 151 (2008).

77-132.

This section does not violate Neb. Const. art. VIII, sec. 1. Agena v. Lancaster Cty. Bd. of Equal., 276 Neb. 851,
758 N.W.2d 363 (2008).
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77-202.
The lease of property from one exempt organization to another exempt organization does not create a taxable
use, so long as the property is used exclusively for exempt purposes. Fort Calhoun Baptist Ch. v. Washington Cty.

Bd. of Equal., 277 Neb. 25, 759 N.W.2d 475 (2009).

The intention to use property in the future for an exempt purpose is not a use of the property for exempt
purposes under this section. St. Monica’s v. Lancaster Cty. Bd. of Equal., 275 Neb. 999, 751 N.W.2d 604 (2008).

77-202.04.
This section delineates who may appeal from the decision of the county board of equalization on a tax

exemption determination and applies regardless of whether the appeal was by petition in error. McClellan v.
Board of Equal. of Douglas Cty., 275 Neb. 581, 748 N.W.2d 66 (2008).

77-1359.
The inclusion of the term “parcel” requires a county assessor to consider the use of an entire tract of land,
including any homesite, to determine whether that property qualifies as agricultural. Agena v. Lancaster Cty. Bd.

of Equal., 276 Neb. 851, 758 N.W.2d 363 (2008).

This section does not violate Neb. Const. art. VIII, sec. 1. Agena v. Lancaster Cty. Bd. of Equal., 276 Neb. 851,
758 N.W.2d 363 (2008).

77-1837.
Where the original tax certificate is in the possession of the treasurer, the holder of the certificate is not
obligated to undertake the formalistic procedure of requesting the return of the original tax certificate only to

“present” the tax certificate back to the treasurer. Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d
539 (2007).

77-1839.

This section and section 77-1857 merely require that the treasurer’s seal be affixed. They do not require that
the treasurer’s seal be entirely legible. Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539 (2007).

77-1843.
Even if title under a tax deed is void or voidable, the conditions precedent set forth in this section and section

77-1844 must be met in order to first question and then defeat title. Ottaco Acceptance, Inc. v. Larkin, 273 Neb.
765, 733 N.W.2d 539 (2007).

77-1844.
Even if title under a tax deed is void or voidable, the conditions precedent set forth in section 77-1843 and this
section must be met in order to first question and then defeat title. Ottaco Acceptance, Inc. v. Larkin, 273 Neb.

765,733 N.W.2d 539 (2007).

77-1857.

Section 77-1839 and this section merely require that the treasurer’s seal be affixed. They do not require that the
treasurer’s seal be entirely legible. Ottaco Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539 (2007).
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77-1913.

Subsequent taxes that a purchaser at a sheriff’s sale in the foreclosure of a tax certificate is required to pay
before confirmation of the sale are limited to those levied and assessed on the property under foreclosure, i.e.,
taxes assessed and levied after commencement of the foreclosure proceeding. “Subsequent taxes” within the
meaning of this section do not include taxes, whether general taxes or special assessments, that were assessed and
levied prior to the commencement of the foreclosure proceeding. INA Group v. Young, 271 Neb. 956, 716
N.W.2d 733 (2006).

77-2003.

This section provides that personal representatives and recipients of property are liable for the payment of
inheritance tax on transfers upon death and that there is a lien on the real property subject to the tax until it is paid
or terminated by section 77-2039. In re Estate of Reed, 271 Neb. 653, 715 N.W.2d 496 (2006).

77-2037.

This statute provides, inter alia, that an inheritance tax lien ceases 10 years from the date of death if no
proceeding is started within that 10-year period. It does not relate to the inheritance tax liability of personal
representatives or recipients of property. In re Estate of Reed, 271 Neb. 653, 715 N.W.2d 496 (2006).

77-2039.

Section 77-2003 provides that personal representatives and recipients of property are liable for the payment of
inheritance tax on transfers upon death and that there is a lien on the real property subject to the tax until it is paid
or terminated by this section. In re Estate of Reed, 271 Neb. 653, 715 N.W.2d 496 (2006).

77-2108.

Estate taxes will be apportioned under this section unless there is a clear and unambiguous direction to the
contrary. In re Estate of Eriksen, 271 Neb. 806, 716 N.W.2d 105 (2006).

Review of apportionment proceedings under this section is de novo on the record. In re Estate of Eriksen, 271
Neb. 806, 716 N.W.2d 105 (2006).

77-2701.34.

A contractor who provided thermal paper and play slips to the Nebraska Lottery as one element of a contract to
provide the Nebraska Lottery with a comprehensive on-line lottery gaming system was not purchasing the items
for resale to the Nebraska Lottery; thus, the items were not exempt from consumer’s use tax. Intralot, Inc. v.
Nebraska Dept. of Rev., 276 Neb. 708, 757 N.W.2d 182 (2008).

77-2701.47.

Under this section and section 77-2704.22(1), the sale of manufacturing machinery and equipment includes the
sale of items that are assembled to make manufacturing machinery and equipment. Concrete Indus. v. Nebraska
Dept. of Rev., 277 Neb. 897, 766 N.W.2d 103 (2009).

77-2703.

A contractor who provided thermal paper and play slips to the Nebraska Lottery as one element of a contract to
provide the Nebraska Lottery with a comprehensive on-line lottery gaming system was not purchasing the items
for resale to the Nebraska Lottery; thus, the items were not exempt from consumer’s use tax. Intralot, Inc. v.
Nebraska Dept. of Rev., 276 Neb. 708, 757 N.W.2d 182 (2008).
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77-2704.22.

Under section 77-2701.47 and subsection (1) of this section, the sale of manufacturing machinery and
equipment includes the sale of items that are assembled to make manufacturing machinery and equipment.
Concrete Indus. v. Nebraska Dept. of Rev., 277 Neb. 897, 766 N.W.2d 103 (2009).

77-2708.

A late filing cannot be excused on equitable grounds where the claim was time barred because it was filed
beyond the limitations period specified in subsection (2)(b) of this section, as extended by agreement of the
parties. Becton, Dickinson & Co. v. Nebraska Dept. of Rev., 276 Neb. 640, 756 N.W.2d 280 (2008).

77-4103.

Components are not qualified property unless they are part of the tangible property otherwise covered by
subsection (13) of this section, and they are themselves depreciable or subject to amortization or other recovery.
Goodyear Tire & Rubber Co. v. State, 275 Neb. 594, 748 N.W.2d 42 (2008).

77-5016.

The Tax Equalization and Review Commission determines de novo all questions raised in proceedings before
it. Brenner v. Banner Cty. Bd. of Equal., 276 Neb. 275, 753 N.W.2d 802 (2008).

The taxpayer’s burden is to present clear and convincing evidence to rebut the presumption that the Board of
Equalization faithfully performed its valuation duties. Brenner v. Banner Cty. Bd. of Equal., 276 Neb. 275, 753
N.W.2d 802 (2008).

The Tax Equalization and Review Commission is not required to accept any and all evidence offered during an
informal hearing; it has some discretion in determining the probative value of proffered evidence and may exclude
that which it determines to be incompetent, irrelevant, immaterial, and unduly repetitious. Brenner v. Banner Cty.
Bd. of Equal., 276 Neb. 275, 753 N.W.2d 802 (2008).

The Tax Equalization and Review Commission is not required to make specific findings with respect to
arguments or issues which it does not deem significant or necessary to its determination. Brenner v. Banner Cty.
Bd. of Equal., 276 Neb. 275, 753 N.W.2d 802 (2008).

79-201.

Where a juvenile is adjudicated solely on the basis of habitual truancy from school under subsection (3)(b) of
section 43-247 and the status of truancy is subsequently terminated by the lawful execution of a parental release
authorizing discontinuation of school pursuant to subsection (3)(d) of this section, a juvenile court may terminate
its jurisdiction without a finding that such termination is in the best interests of the juvenile. In re Interest of Kevin
K., 274 Neb. 678, 742 N.W.2d 767 (2007).

79-413.
A state committee’s approval of a petition for reorganization, including a school district’s reallocation of
bonding authority, is a “change” within the committee’s jurisdiction under subsection (4) of this section, subject to

appeal, and it may not be collaterally attacked. Cumming v. Red Willow Sch. Dist. No. 179, 273 Neb. 483, 730
N.W.2d 794 (2007).
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79-419.

Under the precursor to subsection (2) of this section, merging school boards were not authorized to include in
their merger petition a requirement that the surviving school board obtain a majority vote from voters in a former
school district or a unanimous vote from school board members before moving grades four through six from an
elementary school in a former district. Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739
N.W.2d 742 (2007).

79-458.

Deficiencies in a petition filed under this section do not necessarily defeat the jurisdiction of a freeholder
board. Koch v. Cedar Cty. Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464 (2009).

A party filing a petition under this section has a direct and legal interest in an appeal filed with the district court
objecting to the granting of that petition. Koch v. Cedar Cty. Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464
(2009).

In determining whether land is contiguous under this section, a freecholder board shall consider all petitions

together in order to find that otherwise noncontiguous land is nevertheless contiguous. Koch v. Cedar Cty.
Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464 (2009).

81-885.01.

Pursuant to the Nebraska Real Estate License Act, any person collecting a fee or commission on the sale of real
estate must be a licensed real estate broker or salesperson unless they meet one of the exceptions provided in the
act. In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

81-885.04.

The exception provided by subsection (2) of this section is limited to those instances where an attorney is
acting within the scope of his duties as an attorney. In re Estate of Ronan, 277 Neb. 516, 763 N.W.2d 704 (2009).

81-8,219.
Under subsection (9) of this section, the State is immune from liability against allegations of a malfunctioning

traffic signal unless the malfunction was not corrected by the State within a reasonable time after it received actual
or constructive notice of the problem. Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007).

81-8,227.

The beneficence of the discovery rule is not bestowed on a potential plaintiff where the potential plaintiff in
fact discovers, or in the exercise of reasonable diligence should have discovered, an injury within the initial period
of limitations running from the wrongful act or omission. Carruth v. State, 271 Neb. 433, 712 N.W.2d 575 (2006).

81-8,305.

This section does not violate article VIII, section 9, of the Nebraska Constitution. Pavers, Inc. v. Board of
Regents, 276 Neb. 559, 755 N.W.2d 400 (2008).

81-1170.01.

Requests need not be made under this section before filing suit in retirement benefits controversies. Livengood
v. Nebraska State Patrol Ret. Sys., 273 Neb. 247, 729 N.W.2d 55 (2007).
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81-1377.

The specific number of unused sick leave hours included in a retirement calculation does not constitute a
retirement program under subsection (2) of this section. Livengood v. Nebraska State Patrol Ret. Sys., 273 Neb.
247,729 N.W.2d 55 (2007).

81-2026.

Subsection (3) of this section, as it existed in 2002, is ambiguous as to the proper distribution of a deceased
trooper’s annuity where there are surviving minor children who are not all in the care of a surviving spouse.
Consistent with the legislative intent of subsection (3) of this section, to provide benefits to the surviving members
of a trooper’s family, this section requires distribution of benefits to all of a deceased trooper’s minor children,
regardless of with whom they reside. Zach v. Eacker, 271 Neb. 868, 716 N.W.2d 437 (2006).

83-174.01.

A prerequisite of the Sex Offender Commitment Act is a criminal conviction for a sex offense. In re Interest of
J.R., 277 Neb. 362, 762 N.W.2d 305 (2009).

83-174.03.

Where the facts necessary to establish an aggravated offense as defined by the Sex Offender Registration Act
are not specifically included in the elements of the offense of which the defendant is convicted, such facts must be
specifically found by the jury in order to impose lifetime community supervision as a term of the sentence. State
v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).

The legislative intent in enacting this section was to establish an additional form of punishment for some sex
offenders. State v. Payan, 277 Neb. 663, 765 N.W.2d 192 (2009).

83-1,110.
An inmate sentenced to life imprisonment for first degree murder is not eligible for parole until the Nebraska

Board of Pardons commutes his or her sentence to a term of years. Poindexter v. Houston, 275 Neb. 863, 750
N.W.2d 688 (2008).

83-964.

Under former law, Nebraska’s statutes specifying electrocution as the mode of inflicting the death penalty are
separate, and severable, from the procedures by which the trial court sentences the defendant. State v. Mata, 275
Neb. 1, 745 N.W.2d 229 (2008).

Under former law, that a method of execution is cruel and unusual punishment bears solely on the legality of

the execution of the sentence and not on the validity of the sentence itself. State v. Mata, 275 Neb. 1, 745 N.W.2d
229 (2008).

84-712.01.

Records of deaths that occurred at a state-run mental institution, indicating the place of burial, are public
records as defined by this section. State ex rel. Adams Cty. Historical Soc. v. Kinyoun, 277 Neb. 749, 765 N.W.2d
212 (2009).
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84-912.01.

This section did not require a hearing before the Department of Administrative Services to decide the issues
raised by the petitioners, the petition for a declaratory order did not require the department to act in a
quasi-judicial manner, and the proceeding was not a contested case under the Administrative Procedure Act.
Kaplan v. McClurg, 271 Neb. 101, 710 N.W.2d 96 (2006).

84-917.

Any aggrieved party seeking judicial review of an administrative decision under the Administrative Procedure
Act must file a petition within 30 days after service of that decision, pursuant to this section. The Administrative
Procedure Act makes no mention of an extended or different deadline for filing a cross-petition in the district
court. Ahmann v. Correctional Ctr. Lincoln, 276 Neb. 590, 755 N.W.2d 608 (2008).

In accordance with subsection (5)(a) of this section, when reviewing a final decision of an administrative
agency in a contested case under the Administrative Procedure Act, a court may not take judicial notice of an
adjudicative fact that was not presented to the agency, because the taking of such evidence would impermissibly
expand the court’s statutory scope of review de novo on the record of the agency. Betterman v. Department of
Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 (2007).

Under subsection (6)(b) of this section, a district court has discretion concerning the disposition of an appeal
from an administrative agency. Nebraska Liq. Distrib. v. Nebraska Liq. Cont. Comm., 272 Neb. 390, 722 N.W.2d
10 (2006).

84-918.

A judgment or final order rendered by a district court in a judicial review under the Administrative Procedure
Act may be reversed, vacated, or modified by an appellate court for errors appearing on the record. When
reviewing such an order, the inquiry is whether the decision conforms to the law, is supported by competent
evidence, and is neither arbitrary, capricious, nor unreasonable. Parker v. State ex rel. Bruning, 276 Neb. 359, 753
N.W.2d 843 (2008).

84-1410.

There is no absolute discovery privilege for communications that occur during a closed session. State ex rel.
Upper Republican NRD v. District Judges, 273 Neb. 148, 728 N.W.2d 275 (2007).

84-1411.

Under subsection (1) of this section, the Legislature has imposed only two conditions on the public body’s
notification method of a public meeting: (1) It must give reasonable advance publicized notice of the time and
place of each meeting and (2) it must be recorded in the public body’s minutes. City of Elkhorn v. City of Omaha,
272 Neb. 867, 725 N.W.2d 792 (2007).

84-1414.

The reading of ordinances constitutes a formal action under subsection (1) of this section. City of Elkhorn v.
City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).

Any citizen of the state may commence an action to declare a public body’s action void. City of Elkhorn v.
City of Omaha, 272 Neb. 867, 725 N.W.2d 792 (2007).
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86-158.

All appeals from orders of the Nebraska Public Service Commission are to follow the procedural requirements
of the Administrative Procedure Act. Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d
560 (2007).

86-324.

The surcharge assessed by the Public Service Commission based on the Nebraska Telecommunications
Universal Service Fund Act is not a tax. Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

The Nebraska Telecommunications Universal Service Fund Act is not an unconstitutional delegation of
authority to the Public Service Commission. Schumacher v. Johanns, 272 Neb. 346, 722 N.W.2d 37 (2006).

87-301.

The terms of the Uniform Deceptive Trade Practices Act provide only for equitable relief consistent with
general principles of equity. State ex rel. Stenberg v. Consumer’s Choice Foods, 276 Neb. 481, 755 N.W.2d 583
(2008).

87-302.
To establish a violation of the Uniform Deceptive Trade Practices Act, there must have been a representation
regarding the nature of goods or services and the representation must have been for characteristics or benefits that

the goods or services did not have. State ex rel. Stenberg v. Consumer’s Choice Foods, 276 Neb. 481, 755 N.W.2d
583 (2008).

NEBRASKA UNIFORM COMMERCIAL CODE

UCC 2-201.

An agreement for the purchase of a truck for more than $500 that is not signed by the party against whom
enforcement is sought is unenforceable unless one of the limited exceptions set forth in this section is present.
Woodhouse Ford v. Laflan, 268 Neb. 722, 687 N.W.2d 672 (2004).

The fact that there was no evidence of any oral or written agreement to purchase a truck that had a purchase

price of more than $500 is sufficient to establish the absence of a purchase agreement that conforms to this
section. Woodhouse Ford v. Laflan, 268 Neb. 722, 687 N.W.2d 672 (2004).

UCC 2-313.

Pursuant to this section, in order to create an express warranty, the seller must make an affirmation of fact or
promise to the buyer which relates to the goods and becomes part of the basis of the bargain. Freeman v.
Hoffman-La Roche, Inc., 260 Neb. 552, 618 N.W.2d 827 (2000).

UCC 2-606.

Evidence that someone tried to return a truck that was in their possession for the purpose of a test drive is
sufficient to show that the truck was not accepted within the meaning of this section. Woodhouse Ford v. Laflan,
268 Neb. 722, 687 N.W.2d 672 (2004).
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UCC 2-607.

Pursuant to subdivision (3)(a) of this section, whether the notice given is satisfactory and whether it is given
within a reasonable time are generally questions of fact to be measured by all the circumstances of the case. Fitl v.
Strek, 269 Neb. 51, 690 N.W.2d 605 (2005).

Pursuant to subsection (4) of this section, the burden is on the buyer to show a breach with respect to the goods
accepted. Fitl v. Strek, 269 Neb. 51, 690 N.W.2d 605 (2005).

The notice requirement set forth in subdivision (3)(a) of this section serves three purposes. It provides the seller
with an opportunity to correct any defect, to prepare for negotiation and litigation, and to protect itself against
stale claims asserted after it is too late for the seller to investigate them. Fitl v. Strek, 269 Neb. 51, 690 N.W.2d
605 (2005).

UCC 2-725.

Pursuant to subsection (2) of this section, in order to constitute a future performance warranty, the terms of the
warranty must unambiguously indicate that the manufacturer is warranting the future performance of the good for
a specified period of time. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771
(2003).

Pursuant to subsection (2) of this section, the determination of a discovery date is essentially an inquiry into all
of the facts and circumstances facing the buyer; thus, a court should examine all relevant evidence that bears on
the buyer's discovery. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

Pursuant to subsection (2) of this section, the mere existence of "repair or replace" language in a warranty will
not disturb a finding that the warranty extends to future performance. Controlled Environ. Constr. v. Key Indus.
Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

Pursuant to subsection (2) of this section, when a warranty extends to future performance, the statute of
limitations is tolled and the cause of action does not begin to accrue until the breach of that warranty is or should
have been discovered. The discovery analysis should focus on the buyer's knowledge of the nature and extent of
the problem(s) with the goods. It is only when a buyer discovers, or should have discovered, facts sufficient to
doubt the overall quality of the goods that subsection (2) is satisfied and the statute of limitations begins to run.
Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

Subsection (1) of this section prohibits the parties, at least by original agreement, from extending the statute of
limitations. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

The future performance exception contained in subsection (2) of this section applies only to an express
warranty and not to an implied warranty. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670
N.W.2d 771 (2003).

The limitations period was designed to be relatively short to serve as a point of finality for businesses after
which they could destroy records without the fear of subsequent suits. Controlled Environ. Constr. v. Key Indus.
Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

The statute of limitations accrues upon tender, unless the warranty extends to future performance. There is no

exception for new warranties extended postsale, and the creation of such an exception is not a matter for this
court. Controlled Environ. Constr. v. Key Indus. Refrig., 266 Neb. 927, 670 N.W.2d 771 (2003).

UCC 3-309.

Under this section and section 30-2456, a successor personal representative may enforce a lost note made
payable to his or her decedent if the successor proves by clear and convincing evidence that (1) the predecessor
personal representative was in possession of the notes and entitled to enforce them when the loss of possession

101 2010 Cumulative Supplement



ANNOTATIONS

occurred; (2) the loss of possession was not the result of a voluntary transfer by predecessor or lawful seizure; and
(3) possession of the notes cannot be obtained because they were either destroyed, their whereabouts cannot be
determined, or they are in the wrongful possession of an unknown person or a person who cannot be found or is
not amenable to service of process. Where an estate has insufficient funds to provide for an indemnification bond,
a court's withholding of judgment from the personal representative until the statute of limitations for enforcing
negotiable instruments expires is a reasonable exercise of discretion in providing adequate protection for the
defendant under subsection (b) of this section. Fales v. Norine, 263 Neb. 932, 644 N.W.2d 513 (2002).

UCC 3-605.

Under former section 3-606, it discharges only the obligations of those parties who sign a negotiable
instrument in the capacity of a surety. Borley Storage & Transfer Co. v. Whitted, 271 Neb. 84, 710 N.W.2d 71
(20006).
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CONSTITUTION OF THE STATE OF
NEBRASKA OF 1875,
AND SUBSEQUENT AMENDMENTS

ARTICLE 1
BILL OF RIGHTS

Section
30. Discrimination or grant of preferential treatment prohibited; public employment,
public education, or public contracting; section, how construed; remedies.

Sec. 30 Discrimination or grant of preferential treatment prohibited; public
employment, public education, or public contracting; section, how construed;
remedies.

(1) The state shall not discriminate against, or grant preferential treatment to,
any individual or group on the basis of race, sex, color, ethnicity, or national
origin in the operation of public employment, public education, or public
contracting. (2) This section shall apply only to action taken after the section’s
effective date. (3) Nothing in this section prohibits bona fide qualifications
based on sex that are reasonably necessary to the normal operation of public
employment, public education, or public contracting. (4) Nothing in this section
shall invalidate any court order or consent decree that is in force as of the
effective date of this section. (5) Nothing in this section prohibits action that
must be taken to establish or maintain eligibility for any federal program, if
ineligibility would result in a loss of federal funds to the state. (6) For purposes
of this section, state shall include, but not be limited to: (a) the State of
Nebraska; (b) any agency, department, office, board, commission, committee,
division, unit, branch, bureau, council, or sub-unit of the state; (c) any public
institution of higher education; (d) any political subdivision of or within the
state; and (e) any government institution or instrumentally of or within the
state. (7) The remedies available for violations of this section shall be the same,
regardless of the injured party’s race, sex, color, ethnicity, or national origin, as
are otherwise available for violations of Nebraska’s antidiscrimination law. (8)
This section shall be self executing. If any part or parts of this section are found
to be in conflict with federal law or the Constitution of the United States, this
section shall be implemented to the maximum extent that federal law and the
Constitution of the United States permit. Any provision held invalid shall be
severable from the remaining portions of this section.

Source: Neb. Const. art. I, sec. 30 (2008); Adopted 2008, Initiative Meas-
ure No. 424.

ARTICLE XIII
STATE, COUNTY, AND MUNICIPAL INDEBTEDNESS

Section
4. Nonprofit enterprise development; powers of counties and municipalities.

Sec. 4 Nonprofit enterprise development; powers of counties and municipali-
ties.
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Notwithstanding any other provision in this Constitution, the Legislature may
authorize any county, city, or village to acquire, own, develop, and lease or
finance real and personal property, other than property used or to be used for
sectarian instruction or study or as a place for devotional activities or religious
worship, to be used, during the term of any revenue bonds issued, only by
nonprofit enterprises as determined by law and to issue revenue bonds for the
purpose of defraying the cost of acquiring and developing or financing such
property by construction, purchase, or otherwise. Such bonds shall not become
general obligation bonds of the governmental subdivision by which such bonds
are issued, and such governmental subdivision shall have no authority to
impose taxes for the payment of such bonds. Notwithstanding the provisions of
Article VIII, section 2, of this Constitution, the acquisition, ownership, develop-
ment, use, or financing of any real or personal property pursuant to the
provisions of this section shall not affect the imposition of any taxes or the
exemption therefrom by the Legislature pursuant to this Constitution. The
acquiring, owning, developing, and leasing or financing of such property shall
be deemed for a public purpose, but the governmental subdivision shall not
have the right to acquire such property for the purposes specified in this section
by condemnation. The principal of and interest on any bonds issued may be
secured by a pledge of the lease and the revenue therefrom and by mortgage
upon such property. No such governmental subdivision shall have the power to
operate any such property as a business or in any manner except as the lessor
thereof.

Source: Neb. Const. art. XIII, sec. 4 (2010); Adopted 2010, Laws 2010,
LR295CA, sec. 1.
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Section
1-105.
1-106.
1-109.
1-110.
1-111.

1-114.
1-116.
1-118.
1-119.
1-120.
1-122.
1-123.
1-125.
1-125.01.

1-125.02.

1-126.

1-133.
1-134.
1-135.
1-136.

1-136.01.
1-136.02.
1-136.03.
1-136.04.
1-137.

1-137.01.

1-138.
1-148.
1-151.
1-152.

1-153.
1-154.
1-155.
1-156.
1-157.
1-158.
1-159.
1-161.

1-162.
1-162.01.
1-163.
1-164.01.

ACCOUNTANTS

CHAPTER 1
ACCOUNTANTS

Act, how cited.

Terms, defined.

Board; annual register; contents; personnel; executive director; duties.

Board member; salary; expenses.

Fees, costs, and penalties; collection; Certified Public Accountants Fund;
created; use; investment; civil penalties; distribution.

Certificate as a certified public accountant; granted; qualifications.

Certified public accountant; examination; eligibility.

Certified public accountant; reexamination; waiting period.

Certified public accountant; examination fee.

Certified public accountant; reexamination fee.

Certified public accountant; certificate; use of abbreviation C.P.A.; list.

Repealed. Laws 2009, LB 31, § 43.

Repealed. Laws 2009, LB 31, § 43.

Certified public accountant in another state; practice privilege; conditions;
limitations.

Foreign accountant; temporary practice privilege; conditions; limitations;
fee.

Certified public accountant; partnership or limited liability company; regis-
tration; requirements.

Repealed. Laws 2009, LB 31, § 43.

Public accountant; corporation; registration.

Public accountant; offices; registration; fee; manager.

Public accountant; permits; issuance; fees; failure to renew; effect; inactive
list.

Permit; renewal; professional development; rules and regulations.

Permit; when issued.

Repealed. Laws 2009, LB 31, § 43.

Permit issuance; experience in lieu of being a college or university graduate.

Individual certificates, practice privilege, temporary practice privilege, regis-
tration, and permits; disciplinary action; grounds.

Actions in another state; disciplinary action; grounds; board; investigatory
duty.

Partnership or limited liability company; disciplinary action; grounds.

Disciplinary action; action of board.

Certified public accountant; person; use of term C.P.A.; requirements.

Certified public accountant or public accountant; partnership or limited
liability company; use of titles or term C.P.A.; requirements.

Repealed. Laws 2009, LB 31, § 43.

Repealed. Laws 2009, LB 31, § 43.

Use of terms, prohibited; exception.

Corporation; use of terms, prohibited; exception.

Accountant or auditor; use of terms; when permitted.

Partnership or limited liability company; use of terms; requirements.

Corporation; use of terms; requirements.

Certified public accountant; public accountant; false use of partnership or
limited liability company designation; prohibition.

Certified public accountant; employees and assistants; not prohibited.

Firms; owners permitted; conditions; rules and regulations.

Repealed. Laws 2009, LB 31, § 43.

Services related to financial statements; not prohibited.
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Section

1-164.02. Formation of business partnership or limited liability company; not prohibit-
ed.

1-167. Unlawful use of terms; advertising; prima facie evidence of violation.

1-168. Certified public accountant; working papers and memoranda; property
rights.

1-170. Audit, report, or financial statement; public agency of state; made by whom.

1-171. Audit, report, or financial statement; federal regulation; made by whom.

1-105 Act, how cited.

Sections 1-105 to 1-171 shall be known and may be cited as the Public
Accountancy Act.

Source: Laws 1957, c. 1, § 64, p. 78; Laws 1991, LB 75, § 14; Laws 1994,
LB 957, § 7; R.S.Supp.,1996, § 1-169; Laws 1997, LB 114, § 1;
Laws 2009, LB31, § 1.

1-106 Terms, defined.

For purposes of the Public Accountancy Act, unless the context otherwise
requires:

(1) Board means the Nebraska State Board of Public Accountancy;
(2) Certificate means a certificate issued under sections 1-114 to 1-124;

(3) Firm means a proprietorship, partnership, corporation, or limited liability
company engaged in the practice of public accountancy in this state entitled to
register with the board;

(4) Partnership includes, but is not limited to, a limited liability partnership;

(5) Permit means a permit to engage in the practice of public accountancy in
this state issued under section 1-136;

(6) Practice privilege means the privilege of an accountant to practice public
accountancy or hold himself or herself out as a certified public accountant in
this state in accordance with section 1-125.01;

(7) State means a state of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, or any territory or insular possession subject to
the jurisdiction of the United States; and

(8) Temporary practice privilege means the privilege of a foreign accountant
to temporarily practice public accountancy in this state in accordance with
section 1-125.02.

Source: Laws 1957, c. 1, § 1, p. 55; Laws 1991, LB 75, § 1; Laws 1997,
LB 114, § 3; Laws 2009, LB31, § 2.

1-109 Board; annual register; contents; personnel; executive director; duties.

(1) In December of each year, the board shall make available for public
distribution an annual register containing the names, arranged alphabetically
by classifications, of all persons holding permits, the names of the members of]
the board, and such other matters as may be deemed proper by the board. The
register shall be made available to each permitholder.

(2) The board shall employ an executive director, additional personnel, and
any other assistance as it may require for the performance of its duties. Unless
otherwise directed by the board, the executive director shall keep a record of all
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proceedings, transactions, and official acts of the board, be custodian of all the
records of the board, and perform such other duties as the board may require.

Source: Laws 1957, c. 1, § 4, p. 57; Laws 1981, LB 92, § 2; Laws 1994,
LB 1005, § 1; Laws 1997, LB 114, § 7; Laws 2009, LB31, § 3.

1-110 Board member; salary; expenses.

Each member of the board shall be paid one hundred dollars for each day or
portion thereof spent in the discharge of his or her official duties and shall be
reimbursed for his or her actual and necessary expenses incurred in the
discharge of his or her official duties as provided in sections 81-1174 to
81-1177. Such compensation and expenses shall be paid from the Certified
Public Accountants Fund.

Source: Laws 1957, c. 1, § 5, p. 57; Laws 1961, c. 2, § 1, p. 61; Laws
1981, LB 204, § 1; Laws 1981, LB 92, § 3; Laws 1997, LB 114,
§ 8; Laws 2009, LB31, § 4.

1-111 Fees, costs, and penalties; collection; Certified Public Accountants
Fund; created; use; investment; civil penalties; distribution.

(1) All fees collected under the Public Accountancy Act and all costs collected
under subdivision (8) of section 1-148 shall be remitted by the board to the
State Treasurer for credit to the Certified Public Accountants Fund which is
hereby created. Such fund shall, if and when specifically appropriated by the
Legislature during any biennium for that purpose, be paid out from time to
time by the State Treasurer upon warrants drawn by the Director of Adminis-
trative Services on vouchers approved by the board, and such board and
expense thereof shall not be supported or paid from any other fund of the state.
Transfers may be made from the fund to the General Fund at the direction of]
the Legislature through June 30, 2011. Any money in the Certified Public
Accountants Fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

(2) The board shall remit civil penalties collected under subdivision (5) of
section 1-148 to the State Treasurer for distribution in accordance with Article
VII, section 5, of the Constitution of Nebraska.

Source: Laws 1957, c. 1, § 6, p. 57; Laws 1969, c. 1, § 1, p. 61; Laws
1969, c. 584, § 24, p. 2356; Laws 1994, LB 957, § 2; Laws 1995,
LB 7,8 1; Laws 1997, LB 114, § 9; Laws 2009, LB31, § 5; Laws
2009, First Spec. Sess., LB3, § 1.
Effective date November 21, 2009.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

1-114 Certificate as a certified public accountant; granted; qualifications.

(1) Prior to January 1, 1998, the board shall issue a certificate of certified
public accountant to any person (a) who is a resident of this state or has a place
of business therein or, as an employee, is regularly employed therein, (b) who
has graduated from a college or university of recognized standing, and (c) who
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has passed a written examination in accounting, auditing, and such other
related subjects as the board determines to be appropriate.

(2) On and after January 1, 1998, the board shall issue a certificate as a
certified public accountant to any person (a) who is a resident of this state or
has a place of business in this state or, as an employee, is regularly employed in
this state, (b) who has passed an examination in accounting, auditing, and such
other related subjects as the board determines to be appropriate, and (c) who
has completed the educational requirements specified in section 1-116.

Source: Laws 1957, c. 1, § 9, p. 58; Laws 1963, c. 1, § 1, p. 59; Laws
1974, LB 811, § 1; Laws 1977, LB 290, § 1; Laws 1984, LB 473,
§ 4; Laws 1991, LB 75, § 3; Laws 1997, LB 114, § 12; Laws
2003, LB 214, 8§ 1; Laws 2009, LB31, § 6.

1-116 Certified public accountant; examination; eligibility.

Prior to January 1, 1998, a person shall be eligible to take the examination
described in section 1-114 if he or she meets the requirements of subdivision
(1)(a) of section 1-114.

Any person making initial application on or after January 1, 1998, to take the
examination described in section 1-114 shall be eligible to take the examination
if he or she has completed at least one hundred fifty semester hours or two
hundred twenty-five quarter hours of postsecondary academic credit and has
earned a baccalaureate or higher degree from a college or university accredited
by the North Central Association of Colleges and Universities or a similar
agency as determined to be acceptable by the board. The person shall demon-
strate that accounting, auditing, business, and other subjects at the appropriate
academic level as required by the board are included within the required hours
of postsecondary academic credit. A person who expects to complete the
postsecondary academic credit and earn the degree as required by this section
within sixty days following when the examination is held shall be eligible to
take such examination, but such person shall not receive any credit for such
examination unless evidence satisfactory to the board showing that such person
has completed the postsecondary academic credit and earned the degree as
required by this section is received by the board within ninety days following
when the examination is held. The board shall not prescribe the specific
curricula of colleges or universities. If the applicant is an individual, the
application shall include the applicant’s social security number.

Source: Laws 1957, ¢. 1, § 11, p. 59; Laws 1976, LB 619, § 2; Laws 1984,
LB 473, § 6; Laws 1991, LB 75, § 5; Laws 1997, LB 114, § 13;
Laws 1997, LB 752, § 49; Laws 1999, LB 346, § 1; Laws 2009,
LB31, § 7.

1-118 Certified public accountant; reexamination; waiting period.

(1) The board may by rule and regulation prescribe the terms and conditions
under which a person who does not pass the examination in one sitting may be
reexamined. The board may also provide by rule and regulation for a reason-
able waiting period for reexamination.

(2) A person shall be entitled to any number of reexaminations under section
1-114 subject to the rules and regulations of the board.

Source: Laws 1957, ¢. 1, § 13, p. 59; Laws 1976, LB 619, § 4; Laws 1984,
LB 473, § 8; Laws 1991, LB 75, § 7; Laws 1997, LB 114, § 15;
Laws 2003, LB 214, § 2; Laws 2009, LB31, § 8.
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1-119 Certified public accountant; examination fee.

The board shall charge a fee as established by the board not to exceed two
hundred dollars for the initial examination provided for under the Public
Accountancy Act. An applicant for the examination may be required to pay
additional fees as charged by and remitted or paid to a third party for
administering the examination, if required by the board.

Source: Laws 1957, c. 1, § 14, p. 60; Laws 1976, LB 619, § 5; Laws 1976,
LB 961, § 1; Laws 1979, LB 278, § 1; Laws 1984, LB 473, § 9;
Laws 1991, LB 75, § 8; Laws 1997, LB 114, § 16; Laws 2003, LB
214, § 3; Laws 2009, LB31, § 9.

1-120 Certified public accountant; reexamination fee.

The board shall charge fees as established by the board for reexaminations
under the Public Accountancy Act. Such fees shall not exceed fifty dollars for
each subject in which a person is reexamined. An applicant for the reexamina-
tion may be required to pay additional fees as charged by and remitted or paid
to a third party for administering the reexamination, if required by the board.

Source: Laws 1957, c. 1, § 15, p. 60; Laws 1976, LB 619, § 6; Laws 1979,
LB 278, § 2; Laws 1984, LB 473, § 10; Laws 1991, LB 75, § 9;
Laws 1997, LB 114, § 17; Laws 2003, LB 214, § 4; Laws 2009,
LB31, § 10.

1-122 Certified public accountant; certificate; use of abbreviation C.P.A.; list.

Any person who has been issued a certificate as a certified public accountant
and who holds a permit issued under subdivision (1)(a) of section 1-136, which
is in full force and effect, and any person who is classified as inactive under
section 1-136, shall be styled and known as a certified public accountant and
may also use the abbreviation C.P.A. The board shall maintain a list of active
certified public accountants.

Source: Laws 1957, c. 1, § 17, p. 60; Laws 1984, LB 473, § 11; Laws
1997, LB 114, § 19; Laws 2009, LB31, § 11.

1-123 Repealed. Laws 2009, LB 31, § 43.
1-125 Repealed. Laws 2009, LB 31, § 43.

1-125.01 Certified public accountant in another state; practice privilege;
conditions; limitations.

(1) A person who does not hold a certificate as a certified public accountant
or a permit issued under subdivision (1)(a) of section 1-136 and who possesses
an active permit, certificate, or license which allows the person to engage in the
practice of public accountancy as a certified public accountant in another state
and whose principal place of business is outside this state shall have all the
practice privileges of a certified public accountant who holds a permit issued
under subdivision (1)(a) of section 1-136, including the use of the title or
designation certified public accountant or C.P.A., without the need to hold a
certificate or a permit issued under subdivision (1)(a) of section 1-136, or to
notify or register with the board or pay any fee. However, a person is not
eligible to exercise the practice privilege afforded under this section if the
person has a permit, certificate, or license under current suspension or revoca-

109 2010 Cumulative Supplement



§1-125.01 ACCOUNTANTS

tion for reasons other than nonpayment of fees or failure to comply with
continuing professional educational requirements in another state.

(2) Any person of another state exercising the practice privilege afforded
under this section and any partnership, limited liability company, or other
allowed entity of certified public accountants which employ that person hereby
simultaneously consent, as a condition of the exercise of the practice privilege:

(a) To the personal and subject-matter jurisdiction and disciplinary authority

of the board;

(b) To comply with the Public Accountancy Act and the rules and regulations
adopted and promulgated under the act;

(c) That in the event the authorization to engage in the practice of public
accountancy in the state of the person’s principal place of business is no longer
valid, the person will cease offering or rendering professional services in this
state individually and on behalf of the person’s partnership, limited liability
company, or other allowed entity of certified public accountants; and

(d) To the appointment of the state entity which issued the person’s authori-
zation to engage in the practice of public accountancy as the person’s agent
upon whom process may be served in any action or proceeding by the board
against the person.

(3) The practice privilege afforded under this section or any other section
shall not be interpreted to prevent any governmental body from requiring that
public accounting services performed for a governmental body or for an entity
regulated by a governmental body be performed by a person or firm holding a
permit issued under section 1-136.

(4) Any person who exercises the practice privilege afforded under this
section and who, for any entity with its home office in this state, performs
attestation services, may only do so through a firm or an affiliated entity which
holds a permit issued under section 1-136.

Source: Laws 2009, LB31, § 12.

1-125.02 Foreign accountant; temporary practice privilege; conditions; limi-
tations; fee.

(1) The board may, in its discretion, grant a person who holds a certificate,
degree, or license in a foreign country constituting a recognized qualification
for the practice of public accountancy in such country, and who does not hold a
certificate or permit issued by this state or any other state and whose principal
place of business is outside this state, the privilege to temporarily practice in
this state on professional business incident to his or her regular practice outside
this state, if such privilege to temporarily practice is conducted in conformity
with the rules and regulations of the board.

(2) Any person of another country exercising the temporary practice privilege
granted under this section and any partnership, limited liability company, or
other allowed entity of certified public accountants which employ that person
hereby simultaneously consent, as a condition of the grant of the temporary
practice privilege:

(a) To the personal and subject-matter jurisdiction and disciplinary authority

of the board;
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(b) To comply with the Public Accountancy Act and the rules and regulations
adopted and promulgated under the act;

(c) That in the event the authorization to engage in the practice of public
accountancy in the country of the person’s principal place of business is no
longer valid, the person will cease offering or rendering professional services in
this state individually and on behalf of the person’s partnership, limited liability
company, or other allowed entity of certified public accountants; and

(d) To the appointment of the board as his or her agent upon whom process
may be served in any action or proceeding by the board against the person.

(3) The temporary practice privilege afforded under this section or any other
section shall not be interpreted to prevent any governmental body from requir-
ing that public accounting services performed for a governmental body or for
an entity regulated by a governmental body be performed by a person or firm
who holds a permit issued under section 1-136.

(4) Any person who has been granted the temporary practice privilege
afforded under this section and who, for any entity with its home office in this
state, performs attestation services, may only do so through a firm or affiliated
entity which holds a permit issued under section 1-136.

(5) Any person who has been granted the temporary practice privilege
afforded under this section shall use only the title or designation under which
he or she is generally known in his or her own country, followed by the name of]
his or her foreign country.

(6) The board shall charge each person who has been granted the temporary
practice privilege afforded under this section a fee as established by the board
not to exceed fifty dollars.

Source: Laws 2009, LB31, § 13.

1-126 Certified public accountant; partnership or limited liability company;
registration; requirements.

A partnership or limited liability company engaged in this state in the
practice of public accountancy may register with the board as a partnership or
limited liability company of certified public accountants if it meets the follow-
ing requirements:

(1) At least one partner of the partnership or member of the limited liability
company shall be a certified public accountant of this state in good standing;

(2) Each partner of the partnership who is a certified public accountant or
member of the limited liability company who is a certified public accountant
personally engaged within this state in the practice of public accountancy as a
partner or member thereof shall be a certified public accountant of this state in
good standing;

(3) Each partner of the partnership who is a certified public accountant or
member of the limited liability company who is a certified public accountant
shall be a certified public accountant of some state in good standing; and

(4) Each resident manager in charge of an office of the partnership or limited
liability company in this state shall be a certified public accountant of this state
in good standing.

An application for such registration shall be made upon the affidavit of a
general partner of such partnership or a member of such limited liability
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company who is a certified public accountant of this state in good standing. The
board shall in each case determine whether the applicant is eligible for
registration.

A partnership or limited liability company which is so registered and which
holds a permit issued under subdivision (1)(b) of section 1-136 may use the
words certified public accountants or the abbreviation C.P.A.’s in connection
with its partnership or limited liability company name.

Notification shall be given to the board, pursuant to board rules and regula-
tions, regarding the admission to or withdrawal of a partner from any partner-
ship or a member from any limited liability company so registered.

Source: Laws 1957, c. 1, § 21, p. 61; Laws 1993, LB 121, § 46; Laws
1994, LB 957, § 3; Laws 1997, LB 114, § 23; Laws 2009, LB31,
§ 14.

1-133 Repealed. Laws 2009, LB 31, § 43.

1-134 Public accountant; corporation; registration.

A corporation organized pursuant to the Nebraska Professional Corporation
Act which has a place of business in this state may register with the board as a
corporation engaged in the practice of public accountancy. Application for such
registration must be made upon the affidavit of an officer of such corporation.
The board shall in each case determine whether the applicant is eligible for
registration. A corporation which is so registered and which holds a permit
issued under subdivision (1)(c) of section 1-136 may practice public accountan-
cy and, in that connection, may use a corporate name which indicates, as a part
of such name, that it is engaged in such practice.

Source: Laws 1957, c. 1, § 29, p. 64; Laws 1971, LB 858, § 2; Laws 1997,
LB 114, § 25; Laws 2009, LB31, § 15.

Cross References

Nebraska Professional Corporation Act, see section 21-2201.

1-135 Public accountant; offices; registration; fee; manager.

Each office established or maintained in this state for the practice of public
accountancy in this state by a certified public accountant, by a partnership of;
certified public accountants or a limited liability company of certified public
accountants registered under section 1-126, or by a corporation registered
under section 1-134 shall be registered annually under the Public Accountancy
Act with the board. The board shall charge an annual fee for the registration of
each office as established by the board not to exceed one hundred dollars. The
board shall by rule and regulation prescribe the procedure to be followed in
effecting such registrations.

Each office shall be under the supervision of a manager who holds a permit
issued under section 1-136 which is in full force and effect. Such manager may
serve in such capacity at one office only, with the exception of a manager who
is a sole owner of a firm or a sole proprietor, who may manage one additional
office only. Such manager shall be directly responsible for the supervision and
management of each office and may be subject to disciplinary action for the
actions of the person or firm or any persons employed by each office of the
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person or firm within the State of Nebraska which relate to the practice of
public accountancy.

Source: Laws 1957, c. 1, § 30, p. 64; Laws 1976, LB 961, § 3; Laws 1979,
LB 278, 8§ 4; Laws 1984, LB 473, § 16; Laws 1993, LB 121, § 48;
Laws 1994, LB 957, § 5; Laws 1997, LB 114, § 26; Laws 2003,
LB 214, § 6; Laws 2003, LB 258, § 1; Laws 2009, LB31, § 16.

1-136 Public accountant; permits; issuance; fees; failure to renew; effect;
inactive list.

(1) Permits to engage in the practice of public accountancy in this state shall
be issued by the board to (a) persons who are holders of the certificate of
certified public accountant issued under sections 1-114 to 1-124 and who have
met the experience requirements of section 1-136.02, (b) partnerships and
limited liability companies of certified public accountants registered under
section 1-126, and (c) corporations registered under section 1-134 as long as all
offices of such certificate holders or registrants in this state for the practice of
public accountancy are maintained and registered as required under section
1-135.

(2)(a) Except as provided in the case of permits subject to subdivision (2)(b)
of this section, the board shall charge an annual permit fee as established by
the board not to exceed one hundred fifty dollars. All permits subject to this
subdivision shall expire on June 30 of each year and may be renewed annually
for a period of one year by certificate holders and registrants in good standing
upon payment of an annual renewal fee as established by the board not to
exceed one hundred fifty dollars. The board may prorate the fee for any permit
subject to this subdivision issued for less than one year.

(b) The board shall charge a biennial permit fee as established by the board
not to exceed three hundred dollars for permits issued under subdivision (1)(a)
of this section. All permits subject to this subdivision shall expire on June 30 of
the first calendar year after the calendar year of issuance in which the age of
the certificate holder or the registrant becomes divisible by two, and may be
renewed biennially for a period of two years by certificate holders and regis-
trants in good standing upon payment of a biennial renewal fee as established
by the board not to exceed three hundred dollars. The board may prorate the
fee for any permit subject to this subdivision issued for less than two years.

(3) Failure of a certificate holder or registrant to apply for a permit within (a)
three years from the expiration date of the permit last obtained or renewed or
(b) three years from the date upon which the certificate holder or registrant
was issued a certificate or registration if no permit was ever issued to such
person shall deprive him or her of the right to issuance or renewal of a permit
unless the board, in its discretion, determines such failure to have been
excusable. In such case the renewal fee or the fee for the issuance of the
original permit, as the case may be, shall be such amount as established by the
board not to exceed three hundred dollars.

(4) Any certificate holder or registrant who has not lost his or her right to
issuance or renewal of a permit and who is not actively engaged in the practice
of public accountancy in this state may file a written application with the board
to be classified as inactive. A person so classified shall not be issued a permit or
be deemed the holder of a permit but shall be carried upon an inactive roll to
be maintained by the board upon the payment of an inactive fee as established
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by the board not to exceed fifty percent of the fee charged persons actively
engaged in the practice of public accountancy as provided in this section. A
person so classified shall not be deprived of the right to the issuance or renewal
of a permit and may, upon application to the board and upon payment of the
current permit fee, be issued a current permit.

Source: Laws 1957, c. 1, § 31, p. 65; Laws 1959, c. 1, § 1, p. 57; Laws
1976, LB 961, § 4; Laws 1977, LB 290, § 4; Laws 1979, LB 278,
§ 5; Laws 1981, LB 92, § 4; Laws 1984, LB 473, § 17; Laws
1986, LB 869, § 1; Laws 1993, LB 121, § 49; Laws 1997, LB 114,
§ 27; Laws 2003, LB 214, § 7; Laws 2009, LB31, § 17.

1-136.01 Permit; renewal; professional development; rules and regulations.

(1) As a condition for renewal of a permit issued under subdivision (1)(a) of
section 1-136, the board, pursuant to rules and regulations adopted and
promulgated by the board, may require permitholders to furnish evidence of
participation in professional development in accounting, auditing, or related
areas for fifteen days within the preceding three calendar years or, in order to
facilitate the issuance of biennial permits as provided in subdivision (2)(b) of
section 1-136, for ten days within the preceding two calendar years. The board
may adopt and promulgate rules and regulations regarding such professional
development.

(2) In determining compliance with the professional development require-
ment, the board may include credits earned during the current calendar year in
addition to those earned in the preceding calendar years in which professional
development is required under subsection (1) of this section. If such credits are
included they shall not count toward the next succeeding permit renewal
requirement.

Source: Laws 1971, LB 858, § 3; Laws 1979, LB 278, § 6; Laws 1984, LB
473, § 18; Laws 1997, LB 114, § 28; Laws 2009, LB31, § 18.

1-136.02 Permit; when issued.

(1) The board shall issue a permit under subdivision (1)(a) of section 1-136 to
a holder of a certificate as a certified public accountant when such holder has
had:

(a) Two years of public accounting experience satisfactory to the board, in
any state, (i) in practice as a certified public accountant, (ii) in employment as a
staff accountant by anyone engaging in the practice of public accountancy, or
(iii) in any combination of either of such types of experience;

(b) Three years of auditing experience satisfactory to the board in the office of
the Auditor of Public Accounts or in the Department of Revenue; or

(c) Experience gained through employment by the federal government as a
special agent or an internal revenue agent in the Internal Revenue Service, a
degree from a college or university of recognized standing, and certification by
a District Director of Internal Revenue that such person has had at least three
and one-half years of field experience as a special agent or internal revenue
agent.

(2) The board shall issue a permit under subdivision (1)(a) of section 1-136 to
a holder of a reciprocal certificate issued under section 1-124 upon a showing
that:
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(a) He or she meets all current requirements in this state for issuance of a
permit at the time the application is made; and

(b) At the time of the application for a permit the applicant, within the ten
years immediately preceding application, has had at least two years’ experience
in the practice of public accountancy as a sole proprietor or as a staff
accountant.

Source: Laws 1977, LB 290, § 3; Laws 1993, LB 41, § 2; Laws 1997, LB
114, § 29; Laws 2007, LB24, § 2; Laws 2009, LB31, § 19.

1-136.03 Repealed. Laws 2009, LB 31, § 43.

1-136.04 Permit issuance; experience in lieu of being a college or university
graduate.

Any person who has taken the examination described in section 1-114 may
qualify for issuance of a permit under subdivision (1)(a) of section 1-136 by (1)
having four years of public accounting experience satisfactory to the board in
any state in practice as a certified public accountant or as a public accountant
or in any state in employment as a staff accountant by anyone engaging in the
practice of public accountancy, or any combination of either of such types of
experience, or (2) having five years of auditing experience satisfactory to the
board in the office of the Auditor of Public Accounts or in the Department of]
Revenue, in lieu of being a graduate from a college or university of recognized
standing.

Source: Laws 1977, LB 290, § 6; Laws 1984, LB 473, § 19; Laws 1991,
LB 75, § 13; Laws 1997, LB 114, § 30; Laws 2009, LB31, § 20.

1-137 Individual certificates, practice privilege, temporary practice privilege,
registration, and permits; disciplinary action; grounds.

After notice and hearing as provided in sections 1-140 to 1-149, the board
may take disciplinary action as provided in section 1-148 for any one or any
combination of the following causes:

(1) Fraud or deceit in obtaining a certificate as a certified public accountant
or the practice privilege or temporary practice privilege, registration, or a
permit under the Public Accountancy Act;

(2) Dishonesty, fraud, or gross negligence in the practice of public accountan-
cy;

(3) Violation of any of the provisions of sections 1-151 to 1-161;

(4) Violation of a rule of professional conduct adopted and promulgated by
the board under the authority granted by the act;

(5) Conviction of a felony under the laws of any state or of the United States;

(6) Conviction of any crime, an element of which is dishonesty or fraud,
under the laws of any state or of the United States;

(7) Cancellation, revocation, suspension, or refusal to renew authority to
practice as a certified public accountant or a public accountant in any other
state, for any cause other than failure to pay a registration fee in such other
state;

(8) Suspension or revocation of the right to practice before any state or
federal agency; or
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(9) Failure of a certificate holder or registrant to obtain a permit issued under
section 1-136, within either (a) three years from the expiration date of the
permit last obtained or renewed by the certificate holder or registrant or (b)
three years from the date upon which the certificate holder or registrant was
issued his or her certificate or registration if no permit was ever issued to him
or her, unless under section 1-136 such failure was excused by the board
pursuant to section 1-136.

Source: Laws 1957, ¢. 1, § 32, p. 66; Laws 1974, LB 811, § 2; Laws 1981,
LB 92, § 5; Laws 1993, LB 41, § 3; Laws 1997, LB 114, § 31;
Laws 2009, LB31, § 21.

1-137.01 Actions in another state; disciplinary action; grounds; board; inves-
tigatory duty.

A holder of a certificate as a certified public accountant or a permit issued
under subdivision (1)(a) of section 1-136 who offers or renders services or uses
his or her C.P.A. title or designation in another state shall be subject to
disciplinary action in this state for such an act committed in either state for
which the certificate holder or permitholder would be subject to discipline for
such an act committed in this state. The board shall investigate any complaint
made by the board of accountancy or equivalent regulatory authority of another
state.

Source: Laws 2009, LB31, § 23.

1-138 Partnership or limited liability company; disciplinary action; grounds.

After notice and hearing as provided in sections 1-140 to 1-149, the board
shall revoke the registration and permit or the practice privilege of a partner-
ship or a limited liability company of certified public accountants if at any time
it does not have all the qualifications prescribed by section 1-126 or sections
1-125.01 and 1-125.02, under which it qualified for registration or for the
practice privilege or temporary practice privilege, respectively.

After notice and hearing as provided in sections 1-140 to 1-149, the board
may take disciplinary action as provided in section 1-148 for any of the causes
enumerated in section 1-137 or for any of the following additional causes:

(1) The revocation or suspension of the certificate or registration or the
revocation or suspension or refusal to renew the permit of any partner or
member; or

(2) The cancellation, revocation, suspension, or refusal to renew the authority
of the partnership or any partner thereof or the limited liability company or any
member thereof to practice public accountancy in any other state for any cause
other than failure to pay a registration fee in such other state.

Source: Laws 1957, c. 1, § 33, p. 67; Laws 1993, LB 41, § 4; Laws 1993,
LB 121, § 50; Laws 1997, LB 114, § 32; Laws 2009, LB31, § 22.

1-148 Disciplinary action; action of board.

Upon the completion of any hearing, the board, by majority vote, shall have
the authority through entry of a written order to take in its discretion any or all
of the following actions:

(1) Issuance of censure or reprimand;
(2) Suspension of judgment;
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(3) Placement of the permitholder, certificate holder, registrant, or person
exercising the practice privilege or the temporary practice privilege on proba-
tion;

(4) Placement of a limitation or limitations on the permit, certificate, or
registration and upon the right of the permitholder, certificate holder, regis-
trant, or person exercising the practice privilege or the temporary practice
privilege to practice the profession to such extent, scope, or type of practice for
such time and under such conditions as are found necessary and proper;

(5) Imposition of a civil penalty not to exceed ten thousand dollars, except
that the board shall not impose a civil penalty under this subdivision for any
cause enumerated in subdivisions (5) through (9) of section 1-137 and subdivi-
sions (1) and (2) of section 1-138. The amount of the penalty shall be based on
the severity of the violation;

(6) Entrance of an order of suspension of the permit, certificate, registration,
or practice privilege or temporary practice privilege;

(7) Entrance of an order of revocation of the permit, certificate, registration,
or practice privilege or temporary practice privilege;

(8) Imposition of costs as in ordinary civil actions in the district court, which
may include attorney and hearing officer fees incurred by the board and the
expenses of any investigation undertaken by the board; or

(9) Dismissal of the action.

Source: Laws 1957, c. 1, § 43, p. 70; Laws 1993, LB 41, § 6; Laws 1994,
LB 957, § 6; Laws 1997, LB 114, § 39; Laws 2009, LB31, § 24.

1-151 Certified public accountant; person; use of term C.P.A.; requirements.

No person shall assume or use the title or designation certified public
accountant or the abbreviation C.P.A. or any other title, designation, words,
letters, abbreviation, sign, card, or device tending to indicate that such person
is a certified public accountant unless such person (1) is classified as inactive
under section 1-136 or (2) has been issued a certificate as a certified public
accountant under sections 1-114 to 1-124 and holds a permit issued under
subdivision (1)(a) of section 1-136 which is not revoked or suspended and all of
such person’s offices in this state for the practice of public accountancy are
maintained and registered as required under section 1-135.

Source: Laws 1957, c. 1, § 46, p. 71; Laws 1984, LB 473, § 20; Laws
1997, LB 114, § 41; Laws 2009, LB31, § 25.

1-152 Certified public accountant or public accountant; partnership or
limited liability company; use of titles or term C.P.A.; requirements.

No partnership or limited liability company shall assume or use the title or
designation certified public accountant or public accountant or the abbrevia-
tion C.P.A. or any other title, designation, words, letters, abbreviation, sign,
card, or device tending to indicate that such partnership or limited liability
company is composed of certified public accountants unless such partnership
or limited liability company is registered as a partnership of certified public
accountants or a limited liability company of certified public accountants under
section 1-126 and holds a permit issued under subdivision (1)(b) of section
1-136 which is not revoked or suspended and all of such partnership’s or
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limited liability company’s offices in this state for the practice of public
accountancy are maintained and registered as required under section 1-135.

Source: Laws 1957, c. 1, § 47, p. 72; Laws 1993, LB 121, § 51; Laws
1997, LB 114, § 42; Laws 2009, LB31, § 26.

1-153 Repealed. Laws 2009, LB 31, § 43.
1-154 Repealed. Laws 2009, LB 31, § 43.

1-155 Use of terms, prohibited; exception.

Except as otherwise provided in this section, no person, partnership, or
limited liability company shall assume or use the title or designation certified
accountant, public accountant, chartered accountant, enrolled accountant, li-
censed accountant, or registered accountant or any other title or designation
likely to be confused with certified public accountant or any of the abbrevia-
tions C.A,, P.A,, E.A,, R.A, or L.A. or similar abbreviations likely to be confused
with C.P.A. No person shall assume or use the title or designation enrolled
agent or E.A. except a person so designated by the Internal Revenue Service.
Any person who holds a permit issued under section 1-136 which is not revoked
or suspended and all of whose offices in this state for the practice of public
accountancy are maintained and registered as required under section 1-135
may hold himself or herself out to the public as an accountant or auditor.

Source: Laws 1957, c. 1, § 50, p. 73; Laws 1993, LB 121, § 53; Laws
1997, LB 114, § 45; Laws 2009, LB31, § 27.

1-156 Corporation; use of terms, prohibited; exception.

No corporation shall assume or use the title or designation certified public
accountant or public accountant nor shall any corporation assume or use the
title or designation certified accountant, chartered accountant, enrolled ac-
countant, licensed accountant, registered accountant, or any other title or
designation likely to be confused with certified public accountant or any of the
abbreviations C.P.A., P.A., C.A,, E.A.,, RA., LA, or similar abbreviations likely
to be confused with C.P.A., except that a corporation which is registered under
section 1-134 and holds a permit issued under subdivision (1)(c) of section
1-136 which is not revoked or suspended and all of such corporation’s offices in
this state for the practice of public accountancy are maintained and registered
as required under section 1-135, may use the words accountant, auditor, and
other appropriate words to indicate that it is engaged in the practice of public
accountancy but may not use the title or designation certified public account-
ant, public accountant, certified accountant, chartered accountant, enrolled
accountant, licensed accountant, registered accountant, or any other title or
designation likely to be confused with certified public accountant or any of the
abbreviations C.P.A., C.A,, E.A,, L.A., R.A,, or similar abbreviations likely to be
confused with C.P.A.

Source: Laws 1957, c. 1, § 51, p. 73; Laws 1997, LB 114, § 46; Laws
2009, LB31, § 28.

1-157 Accountant or auditor; use of terms; when permitted.

No person shall sign or affix his or her name or any trade or assumed name
used by him or her in his or her profession or business with any wording
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indicating that he or she is an accountant or auditor or with any wording
indicating that he or she has expert knowledge in accounting or auditing to any
accounting or financial statement or to any opinion on, report on, or certificate
to any accounting or financial statement unless he or she holds a permit issued
under subdivision (1)(a) of section 1-136 which is not revoked or suspended and
all of his or her offices in this state for the practice of public accountancy are
maintained and registered as required under section 1-135. This section shall
not prohibit any officer, employee, partner, limited liability company member,
or principal of any organization from affixing his or her signature to any
statement or report in reference to the financial affairs of the organization with
any wording designating the position, title, or office which he or she holds in
the organization, nor shall this section prohibit any act of a public official or
public employee in the performance of his or her duties as such.

Source: Laws 1957, c. 1, § 52, p. 74; Laws 1993, LB 121, § 54; Laws
1994, LB 884, § 1; Laws 1997, LB 114, § 47; Laws 2009, LB31,
§ 29.

1-158 Partnership or limited liability company; use of terms; requirements.

No person shall sign or affix a partnership or limited liability company name,
with any wording indicating that it is a partnership or limited liability company
composed of accountants, auditors, or persons having expert knowledge in
accounting or auditing, to any accounting or financial statement, or to any
report on or certificate to any accounting or financial statement, unless the
partnership or limited liability company holds a permit issued under subdivi-
sion (1)(b) of section 1-136 which is not revoked or suspended and all of its
offices in this state for the practice of public accountancy are maintained and
registered as required under section 1-135.

Source: Laws 1957, c. 1, § 53, p. 74; Laws 1993, LB 121, § 55; Laws
1997, LB 114, § 48; Laws 2009, LB31, § 30.

1-159 Corporation; use of terms; requirements.

No person shall sign or affix a corporate name with any wording indicating
that it is a corporation performing services as accountants or auditors or
composed of accountants or auditors or persons having expert knowledge in
accounting or auditing, to any accounting or financial statement, or to any
report on or certificate to any accounting or financial statement, except that a
corporation which is registered under section 1-134 and holds a permit issued
under subdivision (1)(c) of section 1-136 which is not revoked or suspended
may affix its corporate name with the wording indicated above.

Source: Laws 1957, c. 1, § 54, p. 75; Laws 1997, LB 114, § 49; Laws
2009, LB31, § 31.

1-161 Certified public accountant; public accountant; false use of partner-
ship or limited liability company designation; prohibition.

No person shall assume or use the title or designation certified public
accountant or public accountant in conjunction with names indicating or
implying that there is a partnership or a limited liability company or in
conjunction with the designation “and company” or “and Co.” or a similar
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designation if, in any such case, there is in fact no bona fide partnership or
limited liability company registered under section 1-126.

Source: Laws 1957, c. 1, § 56, p. 75; Laws 1993, LB 121, § 57; Laws
1997, LB 114, § 51; Laws 2009, LB31, § 32.

1-162 Certified public accountant; employees and assistants; not prohibited.

Nothing contained in the Public Accountancy Act shall prohibit any person
not a certified public accountant from serving as an employee of, or an
assistant to, a certified public accountant or partnership or limited liability
company of certified public accountants holding a permit issued under section
1-136 or a foreign accountant exercising the temporary practice privilege under
section 1-125.02, except that such employee or assistant shall not issue any
accounting or financial statement over his or her name.

Source: Laws 1957, c. 1, § 57, p. 76; Laws 1993, LB 121, § 58; Laws
1997, LB 114, § 52; Laws 2009, LB31, § 33.

1-162.01 Firms; owners permitted; conditions; rules and regulations.

Notwithstanding the Nebraska Professional Corporation Act or the Public
Accountancy Act or any other provision of law inconsistent with this section,
firms may have persons as owners who are not certified public accountants if
the following conditions are met:

(1) Such persons shall not exceed forty-nine percent of the total number of
owners of such firm;

(2) Such persons shall not hold, in the aggregate, more than forty-nine
percent of such firm'’s equity capital or voting rights or receive, in the aggre-
gate, more than forty-nine percent of such firm'’s profits or losses;

(3) Such persons shall not hold themselves out as certified public account-
ants;

(4) Such persons shall not hold themselves out to the general public or to any
client as an owner, partner, shareholder, limited liability company member,
director, officer, or other official of the firm except in a manner specifically
permitted by the rules and regulations of the board;

(5) Such persons shall not have ultimate responsibility for the performance of
any audit, review, or compilation of financial statements or other forms of
attestation related to financial information;

(6) Such persons shall not be owners of a firm engaged in the practice of
public accountancy without board approval if such persons (a) have been
convicted of any felony under the laws of any state, of the United States, or of
any other jurisdiction, (b) have been convicted of any crime, an element of
which is dishonesty or fraud, under the laws of any state, of the United States,
or of any other jurisdiction, (c) have had their professional or vocational
licenses, if any, suspended or revoked by a licensing agency of any state of the
United States or of any other jurisdiction or such persons have otherwise been
the subject of other final disciplinary action by any such agency, or (d) are in
violation of any rule or regulation regarding character or conduct adopted and
promulgated by the board relating to owners who are not certified public
accountants; and

(7) Such persons, regardless of where located, shall actively participate in the
business of the firm.
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The board shall adopt and promulgate rules and regulations for purposes of.
interpretation and enforcement of compliance with this section.

Source: Laws 1994, LB 957, § 1; Laws 1997, LB 114, § 53; Laws 1999,
LB 346, § 2; Laws 2009, LB31, § 34.

Cross References

Nebraska Professional Corporation Act, see section 21-2201.

1-163 Repealed. Laws 2009, LB 31, § 43.

1-164.01 Services related to financial statements; not prohibited.

Nothing in the Public Accountancy Act or the rules and regulations adopted
and promulgated under the act shall be construed to prohibit any person who
does not hold a permit issued under subdivision (1)(a) of section 1-136 from
preparing, compiling, or signing financial statements if an accompanying
report, letter, or other statement does not express an opinion or other form of
assurance as to the fairness, accuracy, or reliability of such statements.

Source: Laws 1984, LB 473, § 22; Laws 1997, LB 114, § 56; Laws 2009,
LB31, § 35.

1-164.02 Formation of business partnership or limited liability company; not
prohibited.

Nothing in the Public Accountancy Act or the rules and regulations adopted
and promulgated under the act shall be construed to prohibit a person holding
a certificate as a certified public accountant from forming a business partner-
ship or limited liability company with a person not holding a certificate or
permit.

Source: Laws 1984, LB 473, § 23; Laws 1993, LB 121, § 59; Laws 1997,
LB 114, § 57; Laws 2009, LB31, § 36.

1-167 Unlawful use of terms; advertising; prima facie evidence of violation.

The display or uttering by a person of a card, sign, advertisement, or other
printed, engraved, or written instrument or device, bearing a person’s name in
conjunction with the words certified public accountant or any abbreviation
thereof or public accountant or any abbreviation thereof shall be prima facie
evidence in any action brought under section 1-165 or 1-166 that the person
whose name is so displayed caused or procured the display or uttering of such
card, sign, advertisement, or other printed, engraved, or written instrument or
device and that such person is holding himself or herself out to be a certified
public accountant holding a permit issued under section 1-136. In any such
action evidence of the commission of a single act prohibited by the Public
Accountancy Act shall be sufficient to justify an injunction or a conviction
without evidence of a general course of conduct.

Source: Laws 1957, c. 1, § 62, p. 77; Laws 1997, LB 114, § 61; Laws
2009, LB31, § 37.

1-168 Certified public accountant; working papers and memoranda; property
rights.

All statements, records, schedules, working papers, and memoranda made by
a certified public accountant incident to or in the course of professional service
to clients by such accountant, except reports submitted by a certified public
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accountant to a client, shall be and remain the property of such accountant in
the absence of an express agreement between such accountant and the client to
the contrary. No such statement, record, schedule, working paper, or memo-
randum shall be sold, transferred, or bequeathed, without the consent of the
client or his or her personal representative or assignee, to anyone other than
one or more surviving partners or limited liability company members or new
partners or limited liability company members of such accountant.

Source: Laws 1957, c. 1, § 63, p. 77; Laws 1993, LB 121, § 60; Laws
1994, LB 884, § 2; Laws 2009, LB31, § 38.

1-170 Audit, report, or financial statement; public agency of state; made by
whom.

Whenever any statute or rule or regulation adopted and promulgated by
authority of any statute requires that any audit, report, financial statement, or
other document for any department, division, board, commission, agency, or
officer of this state be prepared by certified public accountants, such require-
ment, except as provided in section 1-171, shall be construed to mean certified
public accountants holding a permit issued under subdivision (1)(a) of section
1-136 or a person exercising the practice privilege or temporary practice
privilege.

Source: Laws 1965, ¢. 1, § 1, p. 59; Laws 1997, LB 114, § 62; Laws 2009,
LB31, § 39.

1-171 Audit, report, or financial statement; federal regulation; made by
whom.

Whenever any federal regulation requires any audit, report, financial state-
ment, or other document to be prepared by a certified public accountant, such
requirement shall be construed to mean a certified public accountant holding a
permit issued under subdivision (1)(a) of section 1-136 or a person exercising
the practice privilege or temporary practice privilege.

Source: Laws 1965, c. 1, § 2, p. 59; Laws 1997, LB 114, § 63; Laws 2009,
LB31, § 40.
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CHAPTER 2
AGRICULTURE

Article.
1. Nebraska State Fair Board. 2-101 to 2-131.
2. State and County Fairs.
(f) County Agricultural Society Act. 2-258.
9. Noxious Weed Control. 2-954 to 2-968.
10. Plant Diseases, Insect Pests, and Animal Pests.
(k) Plant Protection and Plant Pest Act. 2-1072 to 2-10,116.
12. Horseracing. 2-1201 to 2-1219.
15. Nebraska Natural Resources Commission.
(a) General Provisions. 2-1503.01.
(b) Nebraska Soil and Water Conservation Act. 2-1577.
(c) Nebraska Resources Development Fund. 2-1587, 2-1588.
(g) Natural Resources Water Quality Fund. 2-15,122.
26. Pesticides. 2-2622 to 2-2659.
32. Natural Resources. 2-3225 to 2-32,115.
42. Conservation Corporation. 2-4214.
48. Farm Mediation. 2-4801, 2-4816.
49. Climate Assessment. 2-4901.
51. Buffer Strip Act. 2-5106, 2-5109.
54. Agricultural Opportunities and Value-Added Partnerships Act. 2-5413 to 2-5420.

ARTICLE 1
NEBRASKA STATE FAIR BOARD

Section

2-101. Nebraska State Fair Board; purpose; meetings; state fair; location; plan to
relocate.

2-101.01. Legislative findings.

2-103. Membership; term.

2-104. Repealed. Laws 2008, LB 1116, § 14.
2-104.01. Repealed. Laws 2008, LB 1116, § 14.
2-106. Repealed. Laws 2008, LB 1116, § 14.

2-108. Nebraska State Fair Support and Improvement Cash Fund; created; use;
investment.

2-109. Report regarding lottery revenue.

2-110. Matching fund requirements.

2-111. Annual report.

2-112. Nebraska State Fair Relocation Cash Fund; created; use; investment.

2-113. Transfer of Nebraska State Fairgrounds; conditions; Nebraska State Fair
relocated to city of Grand Island; Nebraska State Fair Board; duties.

2-131. Repealed. Laws 2009, LB 224, § 10.

2-101 Nebraska State Fair Board; purpose; meetings; state fair; location;
plan to relocate.

(1) The Nebraska State Fair Board, formerly known as the State Board of
Agriculture, shall hold an annual meeting for the purpose of deliberating and
consulting as to the wants, prospects, and conditions of the agricultural,
horticultural, industrial, mechanical, and other interests throughout the state,
as well as those interests in the encouragement and perpetuation of the arts,
skilled crafts, and sciences.
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(2) The Nebraska State Fair Board may provide in its constitution and bylaws
for the qualification and participation of delegates at the annual meeting from
such associations incorporated under the laws of the state for purposes of
promoting and furthering the interests of participants in agricultural, horticul-
tural, industrial, mechanical, or other pursuits or for the encouragement and
perpetuation of the arts, skilled crafts, and sciences, and from such associations
as provide for the training, encouragement, and competition of the youth of
Nebraska in such endeavors. The annual meeting shall be held in every odd-
numbered year at the capital of the state and in every even-numbered year at
such location as the board determines. The chairperson of the board shall also
have the power to call meetings of the board whenever he or she may deem it
expedient. All meetings of the board shall be conducted in accordance with the
Open Meetings Act.

(3) The Nebraska State Fair shall be under the direction and supervision of
the Nebraska State Fair Board. The board may, at its discretion, hold or
dispense with the holding of the fair, in any year.

(4)(a) It is the intent of the Legislature that no later than 2010 the Nebraska
State Fair be permanently located within the city of Grand Island upon the site
and tract of land owned by the Hall County Livestock Improvement Association
and known as Fonner Park and, as available and necessary, upon other parcels
of land adjacent to Fonner Park. The Nebraska State Fair Board shall cooper-
ate and coordinate with the Hall County Livestock Improvement Association,
the city of Grand Island, and other appropriate entities to provide for and carry
out any plan of improvements to such location, including the construction of
buildings and other capital facilities, the relocation of existing improvements,
and other enhancements, necessary to develop the site as a location suitable for
conducting the Nebraska State Fair. Such cooperation and coordination may
include financial participation in the costs of site development, new construc-
tion, and other capital improvements upon such location and includes the
execution of any agreement for site governance, revenue sharing, and facility
utilization between and among the Nebraska State Fair Board, the Hall County
Livestock Improvement Association, and other appropriate entities.

(b) The Nebraska State Fair Board, the Department of Administrative Ser-
vices, and the Board of Regents of the University of Nebraska shall cooperate
with each other and with other appropriate entities to provide for and carry out
the plan to relocate the Nebraska State Fair and transfer the Nebraska State
Fairgrounds in Lancaster County to the Board of Regents, including activities
by the Board of Regents to obtain due diligence surveys, reports, and site
assessments at the Nebraska State Fairgrounds in Lancaster County and by the
Nebraska State Fair Board in connection with providing marketable title to the
same in a form acceptable to the Board of Regents.

Source: Laws 1879, § 1, p. 396; Laws 1883, c. 1, § 1, p. 57; Laws 1899, c.
1, § 1, p. 51; R.S.1913, § 1; C.S.1922, § 1; C.S.1929, § 2-101;
Laws 1937, c. 1, § 1, p. 51; C.S.Supp.,1941, § 2-101; Laws 1943,
c.2,8 1, p. 55, R.S.1943, § 2-101; Laws 1981, LB 544, § 1; Laws
1983, LB 30, § 1; Laws 2002, LB 1236, § 2; Laws 2004, LB 821,
§ 1; Laws 2008, LB1116, § 1; Laws 2009, LB224, § 1.

Cross References

Open Meetings Act, see section 84-1407.
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2-101.01 Legislative findings.

The Legislature finds that the Nebraska State Fair has been held annually for
the exhibition and dissemination of agricultural, horticultural, industrial, me-
chanical, and other products and innovations and for exhibitions in the arts,
skilled crafts, and sciences and is a beneficial cultural and educational event for
the state and its citizens. The Legislature declares it to be in the public interest
that management of the Nebraska State Fair be based upon a dynamic public-
private partnership that includes the active participation of the state and local
governments, the private sector, and the citizens of Nebraska. In order to
achieve this goal, the Legislature finds that the Nebraska State Fair Board
should endeavor to:

(1) Place a priority on the development of private funding sources, including
corporate donations and sponsorships;

(2) Work with municipal officials to enhance the board’s participation in
local planning efforts and to create a partnership with local economic develop-
ment and tourism officials;

(3) Maintain a policy of openness and accountability that allows for citizen
participation in the operation of the Nebraska State Fair; and

(4) Regularly provide the Governor, the Legislature, and appropriate state
agencies with information, including, but not limited to, the development of
private funding sources, the use of state appropriations, the fiscal management
of the Nebraska State Fair, and the activities and goals established for the
Nebraska State Fair.

Source: Laws 2002, LB 1236, § 1; Laws 2008, LB1116, § 2.

2-103 Membership; term.

(1) The Nebraska State Fair Board shall be a board consisting of the
following members:

(a) Seven members nominated and selected by district as provided in the
constitution and bylaws of the board; and

(b) Four members appointed by the Governor and confirmed by the Legisla-
ture, three members selected from the business community of the state with one
such member residing in each of the three congressional districts, as such
districts existed on January 1, 2009, and one member selected from the
business community of the most populous city within the county in which the
Nebraska State Fair is located.

(2) The term of office for members of the board shall be for three years.
Members selected by gubernatorial appointment pursuant to subdivision (1)(b)
of this section as it existed prior to January 1, 2009, who continue to be
qualified to serve shall continue their term of appointment and shall be eligible
for reappointment subject to the limit of terms served prescribed in subsection
(3) of this section. In the event that the Nebraska State Fair is to be relocated to
a new host community, the term of the member appointed or designated from
the business community of the previous host community shall be vacated and
the Governor shall appoint a new member from the business community of the
most populous city within the county in which the Nebraska State Fair is
located to fulfill the remainder of the term of the vacating member.

(3) No person may serve more than three consecutive terms as a member of
the board. No member of the Legislature may serve on the board.
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(4) The board shall annually elect from its membership a chairperson, a vice-
chairperson, a secretary, and such other officers as the board deems necessary.
The officers shall be elected at the annual meeting of the board, or any other
meeting of the board called for such purpose, and shall hold their offices for
one year and until their successors are elected and qualified.

(5) The State 4-H Program Administrator of the Cooperative Extension
Service of the University of Nebraska, or his or her designee, and the Executive
Director of the Nebraska FFA, or his or her designee, shall be ex officio,
nonvoting members of the Nebraska State Fair Board.

Source: Laws 2002, LB 1236, § 3; Laws 2008, LB1116, § 3.

2-104 Repealed. Laws 2008, LB 1116, § 14.
2-104.01 Repealed. Laws 2008, LB 1116, § 14.
2-106 Repealed. Laws 2008, LB 1116, § 14.

2-108 Nebraska State Fair Support and Improvement Cash Fund; created;
use; investment.

The Nebraska State Fair Support and Improvement Cash Fund is created.
The fund shall be maintained in the state accounting system as a cash fund. The
State Treasurer shall credit to the fund the disbursement of state lottery
proceeds designated for the Nebraska State Fair and matching funds from the
most populous city within the county in which the state fair is located. The
balance of any fund that is administratively created to receive lottery proceeds
designated for the Nebraska State Fair and matching fund revenue prior to May
25, 2005, shall be transferred to the Nebraska State Fair Support and Improve-
ment Cash Fund on such date. The Nebraska State Fair Support and Improve-
ment Cash Fund shall be expended by the Nebraska State Fair Board to
provide support for operating expenses and capital facility enhancements,
including new construction and other capital improvements and other enhance-
ments to and upon any exhibition facility utilized as the location of the
Nebraska State Fair. Expenditures from the fund shall not be limited to the
amount appropriated. Any money in the fund available for investment shall be
invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 2005, LB 426, § 4; Laws 2007, LB435, § 1; Laws 2008,
LB1116, § 4.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-109 Report regarding lottery revenue.

The Department of Revenue shall, at the conclusion of each calendar quarter,
provide to the most populous city within the county in which the Nebraska
State Fair is held written notification of the amount estimated by the depart-
ment to equal ten percent of the lottery revenue collected during the calendar
quarter to be transferred to the Nebraska State Fair Support and Improvement
Cash Fund. If the state fair is scheduled to be held in a different county from
that in which the most recent state fair was held, the written notification
required by this section shall be made to the most populous city within the
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county in which the state fair is scheduled to be held beginning with the written
notification made at the conclusion of the first calendar quarter during the
calendar year in which the state fair is held or scheduled to be held in such
county. The department shall provide a copy of the written notification to the
Department of Administrative Services.

Source: Laws 2005, LB 426, § 5; Laws 2009, LB224, § 2.

2-110 Matching fund requirements.

The most populous city within the county in which the Nebraska State Fair is
held or scheduled to be held that calendar year shall remit quarterly payments
to the State Treasurer in amounts equal to the matching fund requirement
established by the Department of Revenue under section 2-109. The State
Treasurer shall credit the matching funds to the Nebraska State Fair Support
and Improvement Cash Fund. The city shall provide written notification to the
Department of Administrative Services regarding its compliance with the
matching fund requirement. Upon verification by the Department of Adminis-
trative Services that a quarterly transfer of lottery proceeds to the Nebraska
State Fair Support and Improvement Cash Fund has been executed and that
the full amount of the matching funds requirement has been received from the
city, the Department of Administrative Services shall authorize the expenditure
of the fund by the Nebraska State Fair Board. Matching fund requirements
shall not apply to investment income accruing to the fund and investment
income may be expended by the board.

Source: Laws 2005, LB 426, § 6; Laws 2009, LB224, § 3.

2-111 Annual report.

The Nebraska State Fair Board shall, no later than November 1 of each year,
provide an annual report to the Governor and the Legislature regarding the use
of the Nebraska State Fair Support and Improvement Cash Fund. The report
shall include (1) a detailed listing of how the proceeds of the fund were
expended in the prior fiscal year and (2) any distributions from the fund that
remain unexpended and on deposit in Nebraska State Fair accounts.

Source: Laws 2005, LB 426, § 7; Laws 2007, LB435, § 2; Laws 2009,
LB224, § 4.

2-112 Nebraska State Fair Relocation Cash Fund; created; use; investment.

The Nebraska State Fair Relocation Cash Fund is created. The State Treasur-
er shall credit to the fund such money as is transferred to the fund by the
Legislature or donated as gifts, bequests, or other contributions to such fund
from public or private entities. The fund shall be expended by the Nebraska
State Fair Board to provide funding to assist in the construction and improve-
ment of capital facilities necessary to develop a location suitable for the
operation of the Nebraska State Fair. Expenditures from the fund shall not be
limited to the amount appropriated. The money in the fund shall not be subject
to any fiscal year or biennium limitation requiring reappropriation of the
unexpended balance at the end of the fiscal year or biennium. Any money in the
fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

Source: Laws 2008, LB1116, § 5.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-113 Transfer of Nebraska State Fairgrounds; conditions; Nebraska State
Fair relocated to city of Grand Island; Nebraska State Fair Board; duties.

(1) Upon completion of the conditions specified in subsection (2) of this
section, the Director of Administrative Services shall, on or before December
31, 2009, transfer by warranty deed the site and tract of land in Lancaster
County known as the Nebraska State Fairgrounds, to the Board of Regents of
the University of Nebraska. Such transfer shall occur notwithstanding sections
72-811 to 72-818 or any other provision of law.

(2) The transfer described in subsection (1) of this section shall be contingent
upon:

(a) Funds for the purpose of carrying out subsection (4) of section 2-101
having been provided by or on behalf of the University of Nebraska in a total
amount of no less than twenty-one million five hundred thousand dollars in
cash or legally binding commitments. Such funds may be provided over time,
but they shall in cumulative increments equal at least seven million five
hundred thousand dollars by October 1, 2008, fourteen million five hundred
thousand dollars by February 1, 2009, and twenty-one million five hundred
thousand dollars by July 1, 2009;

(b) The University of Nebraska providing a master plan and business plan to
carry out the master plan for the Innovation Campus to the Department of
Administrative Services and to the Clerk of the Legislature on or before
December 1, 2009, and a commitment to provide on or before December 1 of
each year thereafter an annual update of the master plan and business plan to
the Clerk of the Legislature; and

(¢c) Funds for the purpose of carrying out subsection (4) of section 2-101
having been provided by or on behalf of the city of Grand Island in a total
amount of no less than eight million five hundred thousand dollars in cash or
legally binding commitments. Up to one million five hundred thousand dollars
in cash or legally binding commitments provided by or on behalf of the city of
Grand Island for the purpose of relocating and reconstructing recreational
facilities displaced by the relocation of the Nebraska State Fair to Grand Island
may be considered part of the eight-million-five-hundred-thousand-dollar con-
tribution required by this subdivision. Such funds may be provided over time,
but they shall in cumulative increments equal at least three million dollars by
October 1, 2008, six million dollars by February 1, 2009, and eight million five
hundred thousand dollars by July 1, 2009.

(3) The University of Nebraska and the city of Grand Island shall provide
certification to the Department of Administrative Services on October 1, 2008,
February 1, 2009, and July 1, 2009, of all funds provided to carry out
subsection (4) of section 2-101. All amounts as certified in subdivisions (2)(a)
and (c) of this section shall be held and expended as determined by agreement
between the Hall County Livestock Improvement Association and the Nebraska
State Fair Board.

(4)(a) The Nebraska State Fair shall be relocated to the city of Grand Island
pursuant to subsection (4) of section 2-101 contingent upon completion of the
conditions specified in subdivisions (2)(a) and (c) of this section.
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(b) The Nebraska State Fair Board shall be responsible for any remaining
costs associated with site improvements for relocating the Nebraska State Fair,
not to exceed seven million dollars.

(c) On or before December 31, 2009, the Nebraska State Fair Board shall
provide written release or other written instrument acceptable to the State
Building Administrator in consultation with the President of the University of
Nebraska in connection with the transfer of the Nebraska State Fairgrounds to
the Board of Regents.

Source: Laws 2008, LB1116, § 6; Laws 2009, LB224, § 5.

2-131 Repealed. Laws 2009, LB 224, § 10.

ARTICLE 2
STATE AND COUNTY FAIRS

(f) COUNTY AGRICULTURAL SOCIETY ACT

Section
2-258. Use of tax money.

(f) COUNTY AGRICULTURAL SOCIETY ACT

2-258 Use of tax money.

The money raised by the operational tax levy authorized in section 2-257
shall be used for the purpose of paying premiums and for permanent improve-
ments for such fair, for the purpose of purchasing the necessary fair supplies,
advertising, and the paying of necessary labor in connection therewith, and for
other necessary expenses for the operation of the fair. In the county in which
the Nebraska State Fair is located, the money so raised may be used for
permanent improvements on the state and county fairgrounds or for leasing,
contracting for, or in any manner acquiring use of fairground facilities for such
fairs.

Source: Laws 1921, c. 5, § 1, p. 66; C.S.1922, § 6; Laws 1925, c. 10, § 1,
p. 77; Laws 1927, c. 13, § 1, p. 96; Laws 1929, c. 5, § 1, p. 70;
C.S.1929, § 2-201; R.S.1943, § 2-202; Laws 1977, LB 484, § 1;
R.S.1943, (1991), § 2-202; Laws 1997, LB 469, § 9; Laws 2008,
LB1116, § 7.

ARTICLE 9
NOXIOUS WEED CONTROL

Section

2-954. Act; enforcement; director, control authorities, and superintendents; powers
and duties; expenses.

2-955. Notice; kinds; effect; failure to comply; powers of control authority.

2-958.01. Noxious Weed and Invasive Plant Species Assistance Fund; created; use;
investment.

2-958.02. Grant program; applications; selection; considerations; priority; section, how|
construed; director; duties.

2-959. Control authorities; equipment and machinery; purchase; use; record.

2-967. Riparian Vegetation Management Task Force; created; members.

2-968. Riparian Vegetation Management Task Force; duties; meetings; final report;
expenses.
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2-954 Act; enforcement; director, control authorities, and superintendents;
powers and duties; expenses.

(1)(a) The duty of enforcing and carrying out the Noxious Weed Control Act
shall be vested in the director and the control authorities as designated in the
act. The director shall determine what weeds are noxious for purposes of the
act. A list of such noxious weeds shall be included in the rules and regulations
adopted and promulgated by the director. The director shall prepare, publish,
and revise as necessary a list of noxious weeds. The list shall be distributed to
the public by the director, the Cooperative Extension Service, the control
authorities, and any other body the director deems appropriate. The director
shall, from time to time, adopt and promulgate rules and regulations on
methods for control of noxious weeds and adopt and promulgate such rules and
regulations as are necessary to carry out the act. Whenever special weed
control problems exist in a county involving weeds not included in the rules
and regulations, the control authority may petition the director to bring such
weeds under the county control program. The petition shall contain the approv-
al of the county board. Prior to petitioning the director, the control authority, in
cooperation with the county board, shall hold a public hearing and take
testimony upon the petition. Such hearing and the notice thereof shall be in the
manner prescribed by the Administrative Procedure Act. A copy of the tran-
script of the public hearing shall accompany the petition filed with the director.
The director may approve or disapprove the request. If approval is granted, the
control authority may proceed under the forced control provisions of sections
2-953 to 2-955 and 2-958.

(b) The director shall (i) investigate the subject of noxious weeds, (ii) require
information and reports from any control authority as to the presence of
noxious weeds and other information relative to noxious weeds and the control
thereof in localities where such control authority has jurisdiction, (iii) cooper-
ate with control authorities in carrying out other laws administered by him or
her, (iv) cooperate with agencies of federal and state governments and other
persons in carrying out his or her duties under the Noxious Weed Control Act,
(v) with the consent of the Governor, conduct investigations outside this state to
protect the interest of the agricultural industry of this state from noxious weeds
not generally distributed therein, (vi) with the consent of the federal agency
involved, control noxious weeds on federal lands within this state, with reim-
bursement, when deemed by the director to be necessary to an effective weed
control program, (vii) advise and confer as to the extent of noxious weed
infestations and the methods determined best suited to the control thereof, (viii)
call and attend meetings and conferences dealing with the subject of noxious
weeds, (ix) disseminate information and conduct educational campaigns with
respect to control of noxious weeds, (x) procure materials and equipment and
employ personnel necessary to carry out the director’s duties and responsibili-
ties, and (xi) perform such other acts as may be necessary or appropriate to the
administration of the act.

(c) The director may (i) temporarily designate a weed as a noxious weed for
up to eighteen months if the director, in consultation with the advisory
committee created under section 2-965.01, has adopted criteria for making
temporary designations and (ii) apply for and accept any gift, grant, contract,
or other funds or grants-in-aid from the federal government or other public and
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private sources for noxious weed control purposes and account for such funds
as prescribed by the Auditor of Public Accounts.

(d) When the director determines that a control authority has substantively
failed to carry out its duties and responsibilities as a control authority or has
substantively failed to implement a county weed control program, he or she
shall instruct the control authority regarding the measures necessary to fulfill
such duties and responsibilities. The director shall establish a reasonable date
by which the control authority shall fulfill such duties and responsibilities. If
the control authority fails or refuses to comply with instructions by such date,
the Attorney General shall file an action as provided by law against the control
authority for such failure or refusal.

(2)(a) Each control authority shall carry out the duties and responsibilities
vested in it under the act with respect to land under its jurisdiction in
accordance with rules and regulations adopted and promulgated by the di-
rector. Such duties shall include the establishment of a coordinated program
for control of noxious weeds within the county.

(b) A control authority may cooperate with any person in carrying out its
duties and responsibilities under the act.

(3)(a) Each county board shall employ one or more weed control superinten-
dents. Each such superintendent shall, as a condition precedent to employment,
be certified in writing by the federal Environmental Protection Agency as a
commercial applicator under the Federal Insecticide, Fungicide, and Rodenti-
cide Act. Each superintendent shall be bonded for such sum as the county
board shall prescribe. The same person may be a weed control superintendent
for more than one county. Such employment may be for such tenure and at
such rates of compensation and reimbursement for travel expenses as the
county board may prescribe. Such superintendent shall be reimbursed for
mileage at a rate equal to or greater than the rate provided in section 81-1176.

(b) Under the direction of the control authority, it shall be the duty of every
weed control superintendent to examine all land under the jurisdiction of the
control authority for the purpose of determining whether the Noxious Weed
Control Act and the rules and regulations adopted and promulgated by the
director have been complied with. The weed control superintendent shall: (i)
Compile such data on infested areas and controlled areas and such other
reports as the director or the control authority may require; (ii) consult and
advise upon matters pertaining to the best and most practical methods of]
noxious weed control and render assistance and direction for the most effective
control; (iii) investigate or aid in the investigation and prosecution of any
violation of the act; and (iv) perform such other duties as required by the
control authority in the performance of its duties. Weed control superinten-
dents shall cooperate and assist one another to the extent practicable and shall
supervise the carrying out of the coordinated control program within the
county.

(c) In cases involving counties in which municipalities have ordinances for
weed control, the control authority may enter into agreements with municipal
authorities for the enforcement of local weed ordinances and may follow
collection procedures established by such ordinances. All money received shall
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be deposited in the noxious weed control fund or, if no noxious weed control
fund exists, in the county general fund.

Source: Laws 1965, c. 7, § 3, p. 79; Laws 1969, c. 13, § 2, p. 153; Laws
1975, LB 14, § 4; Laws 1981, LB 204, § 3; Laws 1987, LB 1, § 2;
Laws 1987, LB 138, § 4; Laws 1988, LB 807, § 1; Laws 1989, LB
49, § 6; Laws 1991, LB 663, § 24; Laws 1996, LB 1011, § 2;
Laws 2004, LB 869, § 3; Laws 2010, LB731, § 1.
Effective date July 15, 2010.

Cross References

Administrative Procedure Act, see section 84-920.

2-955 Notice; kinds; effect; failure to comply; powers of control authority.

(1) Notices for control of noxious weeds shall consist of two kinds: General
notices, as prescribed by rules and regulations adopted and promulgated by the
director, which notices shall be on a form prescribed by the director; and
individual notices, which notices shall be on a form prescribed by this section.
Failure to publish general weed notices or to serve individual notices as
provided in this section shall not relieve any person from the necessity of full
compliance with the Noxious Weed Control Act and rules and regulations
adopted and promulgated pursuant to the act.

(a) General notice shall be published by each control authority, in one or
more newspapers of general circulation throughout the area over which the
control authority has jurisdiction, on or before May 1 of each year and at such
other times as the director may require or the control authority may determine.

(b) Whenever any control authority finds it necessary to secure more prompt
or definite control of weeds on particular land than is accomplished by the
general published notice, it shall cause to be served individual notice upon the
owner of record of such land at his or her last-known address, giving specific
instructions and methods when and how certain named weeds are to be
controlled. Such methods may include definite systems of tillage, cropping,
management, and use of livestock.

Each control authority shall use one or both of the following forms for all
individual notices: (i)
................ County Weed Control Authority
OFFICIAL NOTICE

Section 2-952, Reissue Revised Statutes of Nebraska, places an affirmative
duty upon every person to control noxious weeds on land under such person’s
ownership or control. Information received by the control authority, including
an onsite investigation by the county weed control superintendent or a deputy,
indicated the existence of an uncontrolled noxious weed infestation on property
ownedbyyouat: ......................... .

The noxious weed or weeds are ............ . The method of control
recommended by the control authority is as follows:

weed control superintendent.

Because the stage of growth of the noxious weed infestation on the above-
specified property warrants immediate control, if such infestation remains
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uncontrolled after ten days from the date specified at the bottom of this notice,
the control authority may enter upon such property for the purpose of taking
the appropriate weed control measures. Costs for the control activities of the
control authority shall be at the expense of the owner of the property and shall
become a lien on the property as a special assessment levied on the date of
control.

......................... Weed Control Superintendent

................ County Weed Control Authority
OFFICIAL NOTICE

Section 2-952, Reissue Revised Statutes of Nebraska, places an affirmative
duty upon every person to control noxious weeds on land under such person’s
ownership or control. Information received by the control authority, including
an onsite investigation by the county weed control superintendent or a deputy,
indicates the existence of an uncontrolled noxious weed infestation on property,
ownedbyyouat: ......................... .

The noxious weed or weeds are ............ . The method of control
recommended by the control authority is as follows:

weed control superintendent. If, within fifteen days from the date specified at
the bottom of this notice, the noxious weed infestation on such property, as
specified above, has not been brought under control, you may, upon conviction,
be subject to a fine of $100.00 per day for each day of noncompliance
beginningon ............ , up to a maximum of fifteen days of noncompliance
(maximum $1,500).

Upon request to the control authority, within fifteen days from the date
specified at the bottom of this notice, you are entitled to a hearing before the
control authority to challenge the existence of a noxious weed infestation on
property owned by youat .........................

......................... Weed Control Superintendent
Dated............ .

In all counties having a population of three hundred thousand or more
inhabitants, the control authority may dispense with the individual notices and
may publish general notices if published in one or more newspapers of general
circulation throughout the area over which such control authority has jurisdic-
tion. Such notice shall be published weekly for four successive weeks prior to
May 1 of each year or at such other times as the control authority deems
necessary. In no event shall a fine be assessed against a landowner as pre-
scribed in subdivision (3)(a) of this section unless the control authority has
caused individual notice to be served upon the landowner as specified in this
subdivision.

(2) At the request of any owner served with an individual notice pursuant to
subdivision (1)(b)(ii) of this section, the control authority shall hold an informal
public hearing to allow such landowner an opportunity to be heard on the
question of the existence of an uncontrolled noxious weed infestation on such
landowner’s property.
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(3) Whenever the owner of the land on which noxious weeds are present has
neglected or failed to control them as required pursuant to the act and any
notice given pursuant to subsection (1) of this section, the control authority
having jurisdiction shall proceed as follows:

(a) If, within fifteen days from the date specified on the notice required by
subdivision (1)(b)(ii) of this section, the owner has not taken action to control
the noxious weeds on the specified property and has not requested a hearing
pursuant to subsection (2) of this section, the control authority shall notify the
county attorney who shall proceed against such owner as prescribed in this
subdivision. A person who is responsible for an infestation of noxious weeds on
particular land under his or her ownership and who refuses or fails to control
the weeds on the infested area within the time designated in the notice
delivered by the control authority shall, upon conviction, be guilty of an
infraction pursuant to sections 29-431 to 29-438, except that the penalty shall
be a fine of one hundred dollars per day for each day of violation up to a total
of one thousand five hundred dollars for fifteen days of noncompliance; or

(b) If, within ten days from the date specified in the notice required by
subdivision (1)(b)(i) of this section, the owner has not taken action to control
the noxious weeds on the specified property and the stage of growth of such
noxious weeds warrants immediate control to prevent spread of the infestation
to neighboring property, the control authority may cause proper control meth-
ods to be used on such infested land, including necessary destruction of
growing crops, and shall advise the record owner of the cost incurred in
connection with such operation. The cost of any such control shall be at the
expense of the owner. In addition the control authority shall immediately cause
notice to be filed of possible unpaid weed control assessments against the
property upon which the control measures were used in the register of deeds
office in the county where the property is located. If unpaid for two months, the
control authority shall certify to the county treasurer the amount of such
expense and such expense shall become a lien on the property upon which the
control measures were taken as a special assessment levied on the date of
control. The county treasurer shall add such expense to and it shall become and
form a part of the taxes upon such land and shall bear interest at the same rate
as taxes.

Nothing contained in this section shall be construed to limit satisfaction of
the obligation imposed hereby in whole or in part by tax foreclosure proceed-
ings. The expense may be collected by suit instituted for that purpose as a debt
due the county or by any other or additional remedy otherwise available.
Amounts collected under subdivision (3)(b) of this section shall be deposited to
the noxious weed control fund of the control authority or, if no noxious weed
control fund exists, to the county general fund.

Source: Laws 1965, c. 7, § 4, p. 82; Laws 1969, c. 13, § 4, p. 158; Laws
1974, LB 694, § 1; Laws 1975, LB 14, § 5; Laws 1983, LB 154,
§ 1; Laws 1987, LB 1, § 3; Laws 1987, LB 138, § 6; Laws 1989,
LB 49, § 7; Laws 1995, LB 589, § 1; Laws 2010, LB731, § 2.
Effective date July 15, 2010.

2-958.01 Noxious Weed and Invasive Plant Species Assistance Fund; created;
use; investment.
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The Noxious Weed and Invasive Plant Species Assistance Fund is created.
The fund may be used to carry out the purposes of section 2-958.02. The State
Treasurer shall credit to the fund any funds transferred or appropriated to the
fund by the Legislature and funds received as gifts or grants or other private or
public funds obtained for the purposes set forth in section 2-958.02. Any money
in the fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act.

Source: Laws 2004, LB 869, § 4; Laws 2008, LB961, § 1; Laws 2009,
LB98, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-958.02 Grant program; applications; selection; considerations; priority;
section, how construed; director; duties.

(1) From funds available in the Noxious Weed and Invasive Plant Species
Assistance Fund, the director may administer a grant program to assist local
control authorities and other weed management entities in the cost of imple-
menting and maintaining noxious weed control programs and in addressing
special weed control problems as provided in this section.

(2) The director shall receive applications by local control authorities and
weed management entities for assistance under this subsection and, in consul-
tation with the advisory committee created under section 2-965.01, award
grants for any of the following eligible purposes:

(a) To conduct applied research to solve locally significant weed management
problems;

(b) To demonstrate innovative control methods or land management prac-
tices which have the potential to reduce landowner costs to control noxious
weeds or improve the effectiveness of noxious weed control;

(c) To encourage the formation of weed management entities;

(d) To respond to introductions or infestations of invasive plants that threaten
or potentially threaten the productivity of cropland and rangeland over a wide
area;

(e) To respond to introductions and infestations of invasive plant species that
threaten or potentially threaten the productivity and biodiversity of wildlife and
fishery habitats on public and private lands;

(f) To respond to special weed control problems involving weeds not included
in the list of noxious weeds promulgated by rule and regulation of the director
if the director has approved a petition to bring such weeds under the county
control program;

(g) To conduct monitoring or surveillance activities to detect, map, or
determine the distribution of invasive plant species and to determine suscepti-
ble locations for the introduction or spread of invasive plant species; and

(h) To conduct educational activities.

(3) The director shall select and prioritize applications for assistance under
subsection (2) of this section based on the following considerations:

135 2010 Cumulative Supplement



§2-958.02 AGRICULTURE

(a) The seriousness of the noxious weed or invasive plant problem or
potential problem addressed by the project;

(b) The ability of the project to provide timely intervention to save current
and future costs of control and eradication;

(c) The likelihood that the project will prevent or resolve the problem or
increase knowledge about resolving similar problems in the future;

(d) The extent to which the project will leverage federal funds and other
nonstate funds;

(e) The extent to which the applicant has made progress in addressing
noxious weed or invasive plant problems;

(f) The extent to which the project will provide a comprehensive approach to
the control or eradication of noxious weeds;

(g) The extent to which the project will reduce the total population or area of
infestation of a noxious weed;

(h) The extent to which the project uses the principles of integrated vegeta-
tion management and sound science; and

(1) Such other factors that the director determines to be relevant.

(4) The director shall receive applications for grants under this subsection
and shall award grants to recipients and programs eligible under this subsec-
tion. Priority shall be given to grant applicants whose proposed programs are
consistent with vegetation management goals and priorities and plans and
policies of the Riparian Vegetation Management Task Force created pursuant
to section 2-968. Beginning in fiscal year 2009-10, it is the intent of the
Legislature to appropriate two million dollars annually for the management of
vegetation within the banks of a natural stream or within one hundred feet of
the banks of a channel of any natural stream. Such funds shall only be used to
pay for activities and equipment as part of vegetation management programs
that have as their primary objective improving conveyance of streamflow in
natural streams. Grants from funds appropriated as provided in this subsection
shall be disbursed only to weed management entities, local weed control
authorities, and natural resources districts, whose territory includes one or
more fully appropriated or overappropriated river basins as designated by the
Department of Natural Resources with priority given to fully appropriated river
basins that are the subject of an interstate compact or decree. The Game and
Parks Commission shall assist grant recipients in implementing grant projects
under this subsection, and interlocal agreements under the Interlocal Coopera-
tion Act or the Joint Public Agency Act shall be utilized whenever possible in
carrying out the grant projects. This subsection terminates on June 30, 2013.

(5) Nothing in this section shall be construed to relieve control authorities of
their duties and responsibilities under the Noxious Weed Control Act or the
duty of a person to control the spread of noxious weeds on lands owned and
controlled by him or her.

(6) The Department of Agriculture may adopt and promulgate necessary rules
and regulations to carry out this section.

(7)(a) The director shall apply for a grant from the Nebraska Environmental
Trust Fund prior to the application deadline in September of 2009 for grants to
be awarded and funded in April of 2010.
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(b) The director shall apply for a grant from the Natural Resources Conserva-
tion Service of the United States Department of Agriculture prior to July 31,
2009.

Source: Laws 2004, LB 869, § 5; Laws 2007, LB701, § 4; Laws 2009,
LB98g, § 2.

Cross References

Interlocal Cooperation Act, see section 13-801.
Joint Public Agency Act, see section 13-2501.

2-959 Control authorities; equipment and machinery; purchase; use; record.

Control authorities, independently or in combination, may purchase or pro-
vide for needed or necessary equipment for the control of weeds, whether or
not declared noxious, on land under their jurisdiction and may make available
the use of machinery and other equipment and operators at such cost as may be
deemed sufficient to cover the actual cost of operations, including depreciation,
of such machinery and equipment. All funds so received shall be deposited to
the noxious weed control fund or, if no noxious weed control fund exists, to the
county general fund. Each control authority shall keep a record showing the
procurement and rental of equipment, which record shall be open to inspection
by citizens of this state.

Source: Laws 1965, c. 7, § 8, p. 85; Laws 1975, LB 14, § 7; Laws 2010,
LB731, § 3.
Effective date July 15, 2010.

2-967 Riparian Vegetation Management Task Force; created; members.

The Riparian Vegetation Management Task Force is created. The Governor
shall appoint the members of the task force. The members shall include one
surface water project representative from each river basin that has been
determined to be fully appropriated pursuant to section 46-714 or 46-720 or
designated as overappropriated pursuant to section 46-713 by the Department
of Natural Resources; one representative from the Department of Agriculture,
the Department of Environmental Quality, the Department of Natural Re-
sources, the office of the Governor, the office of the State Forester, the Game
and Parks Commission, and the University of Nebraska; two representatives
nominated by the Nebraska Association of Resources Districts; two representa-
tives nominated by the Nebraska Weed Control Association; one riparian
landowner from each of the state’s congressional districts; and one representa-
tive from the Nebraska Environmental Trust. In addition to such members, any
member of the Legislature may serve as a member of the task force at his or
her option. For administrative and budgetary purposes only, the task force shall
be housed within the Department of Agriculture. This section terminates on
June 30, 2013.

Source: Laws 2007, LB701, § 1; Laws 2009, LB9S, § 3.
Termination date June 30, 2013.

2-968 Riparian Vegetation Management Task Force; duties; meetings; final
report; expenses.

The Riparian Vegetation Management Task Force, in consultation with ap-
propriate federal agencies, shall develop and prioritize vegetation management
goals and objectives, analyze the cost-effectiveness of available vegetation
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treatment, and develop plans and policies to achieve such goals and objectives.
Any plan shall utilize the principles of integrated vegetation management and
sound science. The task force shall convene within thirty days after the
appointment of the members is complete to elect a chairperson and conduct
such other business as deemed necessary. The efforts of the task force shall be
initially directed toward river basins designated by the Department of Natural
Resources as fully appropriated or overappropriated. Task force meetings shall
be held in communities within the Republican River and Platte River basins
with a final report due to the Governor and the Legislature prior to June 30,
2013. It is the intent of the Legislature that expenses of the task force not
exceed twenty-five thousand dollars per fiscal year. This section terminates on
June 30, 2013.

Source: Laws 2007, LB701, § 2; Laws 2009, LB98, § 4.
Termination date June 30, 2013.

ARTICLE 10
PLANT DISEASES, INSECT PESTS, AND ANIMAL PESTS

(k) PLANT PROTECTION AND PLANT PEST ACT

Section
2-1072. Act, how cited.
2-1074. Definitions, where found.

2-1075.02. Certified seed potatoes, defined.
2-10,116.  Rules and regulations.

(k) PLANT PROTECTION AND PLANT PEST ACT

2-1072 Act, how cited.

Sections 2-1072 to 2-10,117 shall be known and may be cited as the Plant
Protection and Plant Pest Act.
Source: Laws 1988, LB 874, § 1; Laws 1993, LB 406, § 1; Laws 2008,
LB791, § 1.

2-1074 Definitions, where found.

For purposes of the Plant Protection and Plant Pest Act, unless the context
otherwise requires, the definitions found in sections 2-1074.01 to 2-1089 shall
be used.

Source: Laws 1988, LB 874, § 3; Laws 1993, LB 406, § 2; Laws 2008,
LB791, § 2.

2-1075.02 Certified seed potatoes, defined.

Certified seed potatoes means seed potatoes which have been certified by a
certification entity recognized by the department to certify that the seed
potatoes are free of regulated plant pests.

Source: Laws 2008, LB791, § 3.

2-10,116 Rules and regulations.

The department shall have authority to adopt and promulgate such rules and
regulations as are necessary to the effective discharge of its duties under the
Plant Protection and Plant Pest Act. The rules and regulations may include, but
shall not be limited to, provisions governing:
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(1) The issuance and revocation of licenses as authorized by the Plant
Protection and Plant Pest Act;

(2) The assessment and collection of license, inspection, reinspection, and
delinquent fees;

(3) The withdrawal from distribution of nursery stock;
(4) The care, viability, and standards for nursery stock;
(5) The labeling and shipment of nursery stock;

(6) The issuance and release of plant pest quarantines and withdrawal-from-
distribution orders;

(7) The establishment of a restricted plant pest list;

(8) The preparation, maintenance, handling, and filing of reports by persons
subject to the act;

(9) The adoption of the American Association of Nurserymen’s American
Standard for Nursery Stock insofar as it does not conflict with any provision of
the act;

(10) Factors to be considered when the director issues an order imposing an
administrative fine; and

(11) The planting of certified seed potatoes in the state.
Source: Laws 1988, LB 874, § 45; Laws 1993, LB 406, § 31; Laws 2008,

LB791, § 4.
ARTICLE 12
HORSERACING
Section
2-1201. State Racing Commission; creation; members; terms; qualifications; bond

or insurance.

2-1208.01. Parimutuel wagering; tax; rates; return.

2-1219. State Racing Commission; members; employees; activities prohibited; con-
flict of interest; penalty.

2-1201 State Racing Commission; creation; members; terms; qualifications;
bond or insurance.

(1) There hereby is created a State Racing Commission.

(2) Until July 15, 2010, the commission shall consist of three members who
shall be appointed by the Governor and subject to confirmation by a majority of
the members elected to the Legislature and may be for cause removed by the
Governor. One member shall be appointed each year for a term of three years.
The members shall serve until their successors are appointed and qualified.

(3) On and after July 15, 2010, the commission shall consist of five members
who shall be appointed by the Governor and subject to confirmation by a
majority of the members elected to the Legislature and may be for cause
removed by the Governor. One member of the commission shall be appointed
from each congressional district, as such districts existed on January 1, 2010,
and two members of the commission shall be appointed at large for terms as
follows:

(a) The member representing the second congressional district who is ap-
pointed on or after April 1, 2010, shall serve until March 31, 2014, and until his
or her successor is appointed and qualified. Thereafter the term of the member
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representing such district shall be four years and until his or her successor is
appointed and qualified;

(b) The member representing the third congressional district who is appoint-
ed on or after April 1, 2011, shall serve until March 31, 2015, and until his or
her successor is appointed and qualified. Thereafter the term of the member
representing such district shall be four years and until his or her successor is
appointed and qualified;

(c) The member representing the first congressional district who is appointed
on or after April 1, 2012, shall serve until March 31, 2016, and until his or her
successor is appointed and qualified. Thereafter the term of the member
representing such district shall be four years and until his or her successor is
appointed and qualified;

(d) Not later than sixty days after July 15, 2010, the Governor shall appoint
one at-large member who shall serve until March 31, 2013, and until his or her
successor is appointed and qualified. Thereafter the term of such member shall
be four years and until his or her successor is appointed and qualified; and

(e) Not later than sixty days after July 15, 2010, the Governor shall appoint
one at-large member who shall serve until March 31, 2014, and until his or her
successor is appointed and qualified. Thereafter the term of such member shall
be four years and until his or her successor is appointed and qualified.

(4) Not more than three members of the commission shall belong to the same
political party. No more than two of the members shall reside, when appointed,
in the same congressional district. No more than two of the members shall
reside in any one county. Any vacancy shall be filled by appointment by the
Governor for the unexpired term. The members shall serve without compensa-
tion but shall be reimbursed for their actual expenses incurred in the perform-
ance of their duties as provided in sections 81-1174 to 81-1177. The members of
the commission shall be bonded or insured as required by section 11-201.

Source: Laws 1935, c. 173, § 1, p. 629; C.S.Supp.,1941, § 2-1501; R.S.
1943, § 2-1201; Laws 1978, LB 653, § 1; Laws 1981, LB 204,
§ 4; Laws 2004, LB 884, § 1; Laws 2006, LB 1111, § 1; Laws
2010, LB861, § 1.
Effective date July 15, 2010.

2-1208.01 Parimutuel wagering; tax; rates; return.

(1) There is hereby imposed a tax on the gross sum wagered by the
parimutuel method at each race enclosure during a calendar year as follows:

(a) The first ten million dollars shall not be taxed;

(b) Any amount over ten million dollars but less than or equal to seventy-
three million dollars shall be taxed at the rate of two and one-half percent; and

(c) Any amount in excess of seventy-three million dollars shall be taxed at the
rate of four percent.

(2)(a) Except as provided in subdivision (2)(b) of this section, an amount
equal to two percent of the first taxable seventy million dollars at each race
meeting shall be retained by the licensee for capital improvements and for
maintenance of the premises within the licensed racetrack enclosure and shall
be a credit against the tax levied in subsection (1) of this section. This
subdivision includes each race meeting held after January 1, 2010, within the
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licensed racetrack enclosure located in Lancaster County where the Nebraska
State Fair was held prior to 2010.

(b) For race meetings conducted at the location where the Nebraska State
Fair is held, an amount equal to two and one-half percent of the first taxable
seventy million dollars at each race meeting shall be retained by the licensee for
the purpose of maintenance of the premises within the licensed racetrack
enclosure and maintenance of other buildings, streets, utilities, and existing
improvements at the location where the Nebraska State Fair is held. Such
amount shall be a credit against the tax levied in subsection (1) of this section.

(3) A return as required by the Tax Commissioner shall be filed for a
racetrack enclosure for each month during which wagers are accepted at the
enclosure. The return shall be filed with and the net tax due pursuant to this
section shall be paid to the Department of Revenue on the tenth day of the
following month.

Source: Laws 1959, c. 5, § 3, p. 73; Laws 1963, c. 6, § 2, p. 67; Laws
1965, c. 9, § 2, p. 124; Laws 1973, LB 76, § 2; Laws 1982, LB
631, 8 2; Laws 1984, LB 830, § 2; Laws 1985, LB 154, § 1; Laws
1986, LB 1041, § 5; Laws 1987, LB 467, 8§ 1; Laws 1989, LB 591,
§ 3; Laws 1990, LB 1055, § 2; Laws 1993, LB 365, § 1; Laws
2002, LB 1236, § 13; Laws 2009, LB224, § 6.

2-1219 State Racing Commission; members; employees; activities prohibited;
conflict of interest; penalty.

(1) When any matter comes before the State Racing Commission that may
cause financial benefit or detriment to a member of the commission, a member
of his or her immediate family, or a business with which the member is
associated, which is distinguishable from the effects of such matter on the
public generally or a broad segment of the public, such member shall take the
following actions as soon as he or she is aware of such potential conflict or
should reasonably be aware of such potential conflict, whichever is sooner:

(a) Prepare a written statement describing the matter requiring action or
decision and the nature of the potential conflict;

(b) Deliver a copy of the statement to the secretary of the commission; and

(c) Recuse himself or herself from taking any action or making any decision
relating to such matter in the discharge of his or her official duties as a member
of the commission.

(2) No horse in which any employee of the State Racing Commission has any
interest shall be raced at any meet under the jurisdiction of the commission.

(3) No employee of the State Racing Commission shall have a pecuniary
interest or engage in any private employment in a profession or business which
is regulated by or interferes or conflicts with the performance or proper
discharge of the duties of the commission.

(4) No employee of the State Racing Commission shall wager or cause a
wager to be placed on the outcome of any race at a race meeting which is
under the jurisdiction and supervision of the commission.

(5) No employee of the State Racing Commission shall have a pecuniary
interest or engage in any private employment in a business which does business
with any racing association licensed by the commission or in any business
issued a concession operator license by the commission.
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(6) Any commission employee violating this section shall forfeit his or her
employment.

(7) The commission shall include in its rules and regulations prohibitions
against actual or potential specific conflicts of interest on the part of racing
officials and other individuals licensed by the commission.

Source: Laws 1965, c. 10, § 1, p. 125; Laws 1980, LB 939, § 5; Laws
2010, LB8&61, § 2.
Effective date July 15, 2010.
ARTICLE 15

NEBRASKA NATURAL RESOURCES COMMISSION

(a) GENERAL PROVISIONS

Section
2-1503.01. Small Watersheds Flood Control Fund; created; use; investment.

(b) NEBRASKA SOIL AND WATER CONSERVATION ACT

2-15717. Nebraska Soil and Water Conservation Fund; created; investment.
(c) NEBRASKA RESOURCES DEVELOPMENT FUND
2-1587. Nebraska Resources Development Fund; created; reserve fund; administra-
tion; investment.
2-1588. Fund; allocation; report; projects; costs.

(g) NATURAL RESOURCES WATER QUALITY FUND

2-15,122.  Natural Resources Water Quality Fund; created; use; investment.

(a2) GENERAL PROVISIONS

2-1503.01 Small Watersheds Flood Control Fund; created; use; investment.

The Small Watersheds Flood Control Fund is created. The State Treasurer
shall credit to the fund such money as is specifically appropriated during any
session of the Legislature. The State Treasurer shall also credit such fund with
money contributed to or remitted by local organizations which was obtained
through the sale or lease of property procured through the use of state funds as
authorized in sections 2-1502 to 2-1503.03. In addition, funds, services, and
properties made available by the United States or one of its departments or
agencies may be credited to the fund. The money in the fund shall not be
subject to fiscal year or biennium limitations. Transfers may be made from the
fund to the General Fund at the direction of the Legislature. Any money in the
Small Watersheds Flood Control Fund available for investment shall be invest-
ed by the state investment officer pursuant to the Nebraska Capital Expansion
Act and the Nebraska State Funds Investment Act.

Source: Laws 1963, c. 8, § 3, p. 74; Laws 1969, c. 584, § 26, p. 2357;
Laws 1986, LB 258, § 2; Laws 1995, LB 7, § 5; Laws 2000, LB
900, § 19; Laws 2009, First Spec. Sess., LB3, § 2.
Effective date November 21, 2009.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

(b) NEBRASKA SOIL AND WATER CONSERVATION ACT

2-1577 Nebraska Soil and Water Conservation Fund; created; investment.
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(1) There is hereby created the Nebraska Soil and Water Conservation Fund
to be administered by the department. The State Treasurer shall credit to the
fund such money as is (a) appropriated to the fund by the Legislature, (b) paid
to the state as fees, deposits, payments, and repayments relating to the fund,
both principal and interest, and (c) donated as gifts, bequests, or other contri-
butions to such fund from public or private entities. Funds made available by
any agency of the United States may also be credited to such fund if so directed
by such agency.

(2) The money in the fund shall not be subject to any fiscal-year limitation or
lapse provision of unexpended balance at the end of any such fiscal year or
biennium. Transfers may be made from the fund to the General Fund at the
direction of the Legislature.

(3) Any money in the Nebraska Soil and Water Conservation Fund available
for investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1977, LB 450, § 3; Laws 1983, LB 236, § 3; Laws 1986, LB
258, § 3; Laws 1995, LB 7, § 7; Laws 2000, LB 900, § 27; Laws
2009, First Spec. Sess., LB3, § 3.
Effective date November 21, 2009.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

(c) NEBRASKA RESOURCES DEVELOPMENT FUND

2-1587 Nebraska Resources Development Fund; created; reserve fund; ad-
ministration; investment.

(1) There is hereby created the Nebraska Resources Development Fund to be
administered by the department. The State Treasurer shall credit to the fund, to
carry out sections 2-1586 to 2-1595, such money as is (a) appropriated to the
fund by the Legislature, (b) paid to the state as fees, deposits, payments, and
repayments relating to the fund, both principal and interest, and (c) donated as
gifts, bequests, or other contributions to such fund from public or private
entities. Funds made available by any department or agency of the United
States may also be credited to this fund if so directed by such department or
agency. The money in the fund shall not be subject to any fiscal year or
biennium limitation requiring reappropriation of the unexpended balance at the
end of the fiscal year or biennium. Transfers may be made from the fund to the
General Fund at the direction of the Legislature.

(2) To aid in the funding of projects and to prevent excessive fluctuations in
appropriation requirements for the Nebraska Resources Development Fund,
the department shall create a reserve fund to be used only for projects requiring
total expenditures from the Nebraska Resources Development Fund in excess of
five million dollars. Unless disapproved by the Governor, the department may
credit to such reserve fund that portion of any appropriation to the Nebraska
Resources Development Fund which exceeds five million dollars. The depart-
ment may also credit to the reserve fund such other funds as it determines are
available.

143 2010 Cumulative Supplement



§2-1587 AGRICULTURE

(3) Any money in the Nebraska Resources Development Fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1974, LB 975, § 2; R.S.1943, (1977), § 2-3264; Laws 1984,
LB 985, § 1; Laws 1986, LB 258, § 5; Laws 1995, LB 7, § 8;
Laws 2000, LB 900, § 32; Laws 2009, First Spec. Sess., LB3, § 4.
Effective date November 21, 2009.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-1588 Fund; allocation; report; projects; costs.

(1) Any money in the Nebraska Resources Development Fund may be
allocated by the commission in accordance with sections 2-1586 to 2-1595 for
utilization by the department, by any state office, agency, board, or commis-
sion, or by any political subdivision of the state which has the authority to
develop the state’s water and related land resources. Such money may be
allocated in the form of grants or loans or for acquiring state interests in water
and related land resources programs and projects undertaken within the state.
The allocation of funds to a program or project in one form shall not of itself
preclude additional allocations in the same or any other form to the same
program or project. Funds may also be allocated to assist natural resources
districts in the preparation of management plans as provided in section 46-709.
Funds so allocated shall not be subject to sections 2-1589 to 2-1595.

(2) No project, including all related phases, segments, parts, or divisions,
shall receive more than ten million dollars from the fund. On July 1 of each
year after 1993, the director shall adjust the project cost and payment limita-
tion of this subsection by an amount equal to the average percentage change in
a readily available construction cost index for the prior three years.

(3) Prior to September 1 of each even-numbered year, a biennial report shall
be made to the Governor and the Clerk of the Legislature describing the work
accomplished by the use of such development fund during the immediately
preceding two-year period. The report shall include a complete financial
statement. Each member of the Legislature shall receive a copy of such report
upon making a request to the director.

Source: Laws 1974, LB 975, § 3; Laws 1979, LB 322, § 3; Laws 1981, LB
545, § 2; R.S.Supp.,1982, § 2-3265; Laws 1984, LB 1106, § 17;
Laws 1985, LB 102, § 2; Laws 1993, LB 155, § 1; Laws 1996, LB
108, § 2; Laws 1998, LB 656, § 5; Laws 2000, LB 900, § 33;
Laws 2001, LB 129, § 1; Laws 2004, LB 962, § 2; Laws 2006, LB
1226, § 3; Laws 2009, LB179, § 1.

(g) NATURAL RESOURCES WATER QUALITY FUND

2-15,122 Natural Resources Water Quality Fund; created; use; investment.

There is hereby created the Natural Resources Water Quality Fund. The State
Treasurer shall credit to the fund for the uses and purposes of section 2-15,123
such money as is specifically appropriated, such funds, fees, donations, gifts,
services, or devises or bequests of real or personal property received by the
department from any source, federal, state, public, or private, to be used by the

2010 Cumulative Supplement 144



PESTICIDES §2-2626

department for the purpose of funding programs listed in subsection (2) of
section 2-15,123, and such money credited under sections 2-2634, 2-2638, and
2-2641. The department shall allocate money from the fund pursuant to section
2-15,123. The fund shall be exempt from provisions relating to lapsing of
appropriations, and the unexpended and unencumbered balance existing in the
fund on June 30 each year shall be reappropriated, except that transfers may be
made from the fund to the General Fund at the direction of the Legislature. Any
money in the Natural Resources Water Quality Fund available for investment
shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1994, LB 961, § 5; Laws 1995, LB 7, § 9; Laws 2000, LB
900, § 48; Laws 2001, LB 329, § 1; Laws 2006, LB 874, § 1;
Laws 2009, First Spec. Sess., LB3, § 5.
Effective date November 21, 2009.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 26
PESTICIDES

Section

2-2622. Act, how cited.

2-2626. Department; powers and duties.

2-2629. Registration; application; contents; department; powers; confidentiality; agent
for service of process.

2-2636. Pesticide applicators; restrictions; department; duties; reciprocity.

2-2638. Commercial applicator license; when required; application; denial, when; fee;
resident agent for service of process.

2-2639. Noncommercial applicator license; application; denial, when; resident agent
for service of process.

2-2641. Private applicator; qualifications; application for license; requirements; fee.

2-2645. Violation of act; claim of damages; inspection; failure to file report or cooper-
ate with department; effect.

2-2646. Prohibited acts.

2-2655. Nebraska aerial pesticide business license; when required; liability; exempt
operations.

2-2656. Nebraska aerial pesticide business license; application; form; contents; fee;
resident agent.

2-2657. Nebraska aerial pesticide business license; reports and notice required.

2-2658. Nebraska aerial pesticide business license holder; responsibility; disciplinary
actions; hearing.

2-2659. Aerial pesticide business; records.

2-2622 Act, how cited.

Sections 2-2622 to 2-2659 shall be known and may be cited as the Pesticide
Act.

Source: Laws 1993, LB 588, § 1; Laws 2002, LB 436, § 1; Laws 2010,
LB254, § 1.
Operative date May 1, 2010.

2-2626 Department; powers and duties.
The department shall have the following powers, functions, and duties:
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(1) To administer, implement, and enforce the Pesticide Act and serve as the
lead state agency for the regulation of pesticides. The department shall involve
the natural resources districts and other state agencies, including the Depart-
ment of Environmental Quality, the Department of Natural Resources, or the
Department of Health and Human Services, in matters relating to water
quality. Nothing in the act shall be interpreted in any way to affect the powers
of any other state agency or of any natural resources district to regulate for
ground water quality or surface water quality as otherwise provided by law;

(2) To be responsible for the development and implementation of a state
management plan and pesticide management plans. The Department of Envi-
ronmental Quality shall be responsible for the adoption of standards for
pesticides in surface water and ground water, and the Department of Health
and Human Services shall be responsible for the adoption of standards for
pesticides in drinking water. These standards shall be established as action
levels in the state management plan and pesticide management plans at which
prevention and mitigation measures are implemented. Such action levels may
be set at or below the maximum contaminant level set for any product as set by
the federal agency under the federal Safe Drinking Water Act, 42 U.S.C. 300f et
seq., as the act existed on January 1, 2006. The Department of Agriculture shall
cooperate with and use existing expertise in other state agencies when develop-
ing the state management plan and pesticide management plans and shall not
hire a hydrologist within the department for such purpose;

(3) After notice and public hearing, to adopt and promulgate rules and
regulations providing lists of state-limited-use pesticides for the entire state or
for a designated area within the state, subject to the following:

(a) A pesticide shall be included on a list of state-limited-use pesticides if:

(i) The Department of Agriculture determines that the pesticide, when used in
accordance with its directions for use, warnings, and cautions and for uses for
which it is registered, may without additional regulatory restrictions cause
unreasonable adverse effects on humans or the environment, including injury
to the applicator or other persons because of acute dermal or inhalation toxicity
of the pesticides;

(i) The water quality standards set by the Department of Environmental
Quality or the Department of Health and Human Services pursuant to this
section are exceeded; or

(iii) The Department of Agriculture determines that the pesticide requires
additional restrictions to meet the requirements of the Pesticide Act, the federal
act, or any plan adopted under the Pesticide Act or the federal act;

(b) The Department of Agriculture may regulate the time and conditions of
use of a state-limited-use pesticide and may require that it be purchased or
possessed only:

(i) With permission of the department;

(i) Under direct supervision of the department or its designee in certain
areas and under certain conditions;

(iii) In specified quantities and concentrations or at specified times; or

(iv) According to such other restrictions as the department may set by
regulation;

(c) The Department of Agriculture may require a person authorized to
distribute or use a state-limited-use pesticide to maintain records of the per-
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son’s distribution or use and may require that the records be kept separate
from other business records;

(d) The state management plan and pesticide management plans shall be
coordinated with the Department of Agriculture and other state agency plans
and with other state agencies and with natural resources districts;

(e) The state management plan and pesticide management plans may impose
progressively more rigorous pesticide management practices as pesticides are
detected in ground water or surface water at increasing fractions of the
standards adopted by the Department of Environmental Quality or the Depart-
ment of Health and Human Services; and

(f) A pesticide management plan may impose progressively more rigorous
pesticide management practices to address any unreasonable adverse effect of]
pesticides on humans or the environment. When appropriate, a pesticide
management plan may establish action levels for imposition of such progres-
sively more rigorous management practices based upon measurable indicators
of the adverse effect on humans or the environment;

(4) To adopt and promulgate such rules and regulations as are necessary for
the enforcement and administration of the Pesticide Act. The regulations shall
include, but not be limited to, regulations providing for:

(a) The collection of samples, examination of records, and reporting of
information by persons subject to the act;

(b) The safe handling, transportation, storage, display, distribution, use, and
disposal of pesticides and their containers;

(c) Labeling requirements of all pesticides required to be registered under
provisions of the act, except that such regulations shall not impose any
requirements for federally registered labels contrary to those required pursuant
to the federal act;

(d) Classes of devices which shall be subject to the Pesticide Act;

(e) Reporting and record-keeping requirements for persons distributing or
using pesticide products made available under section 136p of the federal act
and for persons required to keep records under the Pesticide Act;

(f) Methods to be used in the application of pesticides when the Department
of Agriculture finds that such regulations are necessary to carry out the purpose
and intent of the Pesticide Act. Such regulations may include methods to be
used in the application of a restricted-use pesticide, may relate to the time,
place, manner, methods, materials, amounts, and concentrations in connection
with the use of the pesticide, may restrict or prohibit use of the pesticides in
designated areas during specified periods of time, and may provide specific
examples and technical interpretations of subdivision (4) of section 2-2646. The
regulations shall encompass all reasonable factors which the department deems
necessary to prevent damage or injury by drift or misapplication to (i) plants,
including forage plants, or adjacent or nearby property, (ii) wildlife in the
adjoining or nearby areas, (iii) fish and other aquatic life in waters in reason-
able proximity to the area to be treated, (iv) surface water or ground water, and
(v) humans, animals, or beneficial insects. In adopting and promulgating such
regulations, the department shall give consideration to pertinent research
findings and recommendations of other agencies of the state, the federal
government, or other reliable sources. The department may, by regulation,
require that notice of a proposed use of a pesticide be given to landowners
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whose property is adjacent to the property to be treated or in the immediate
vicinity thereof if the department finds that such notice is necessary to carry out
the purpose of the act;

(g) State-limited-use pesticides for the state or for designated areas in the
state;

(h) Establishment of the amount of any fee or fine as directed by the act;

(i) Establishment of the components of any state management plan or
pesticide management plan;

(j) Establishment of categories for licensed pesticide applicators in addition
to those established in 40 C.F.R. 171, as the regulation existed on January 1,
2006; and

(k) Establishment of a process for the issuance of permits for emergency-use
pesticides made available under section 136p of the federal act;

(5) To enter any public or private premises at any reasonable time to:

(a) Inspect and sample any equipment authorized or required to be inspected
under the Pesticide Act or to inspect the premises on which the equipment is
kept or stored;

(b) Inspect or sample any area exposed or reported to be exposed to a
pesticide or where a pesticide use has occurred;

(c) Inspect and sample any area where a pesticide is disposed of or stored;
(d) Observe the use and application of and sample any pesticide;

(e) Inspect and copy any records relating to the distribution or use of any
pesticide or the issuance of any license, permit, or registration under the act; or

(f) Inspect, examine, or take samples from any application equipment, build-
ing, or place owned, controlled, or operated by any person engaging in an
activity regulated by the act if, from probable cause, it appears that the
application equipment, building, or place contains a pesticide;

(6) To sample, inspect, make analysis of, and test any pesticide found within
this state;

(7) To issue and enforce a written or printed order to stop the sale, removal,
or use of a pesticide if the Department of Agriculture has reason to believe that
the pesticide is in violation of any provision of the act. The department shall
present the order to the owner or custodian of the pesticide. The person who
receives the order shall not distribute, remove, or use the pesticide until the
department determines that the pesticide is in compliance with the act. This
subdivision shall not limit the right of the department to proceed as authorized
by any other provision of the act;

(8)(a) To sue in the name of the director to enjoin any violation of the act.
Venue for such action shall be in the county in which the alleged violation
occurred, is occurring, or is threatening to occur; and

(b) To request the county attorney or the Attorney General to bring suit to
enjoin a violation or threatened violation of the act;

(9) To impose or levy an administrative fine of not more than five thousand
dollars on any person who has violated the provisions, requirements, condi-
tions, limitations, or duties imposed by the act or rules and regulations adopted
and promulgated pursuant to the act. A violation means any separate activity or
day in which an activity takes place;
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(10) To cause a violation warning letter to be served upon the alleged violator
or violators pursuant to the act;

(11) To take measures necessary to ensure that all fees, fines, and penalties
prescribed by the act and the rules or regulations adopted under the act are
assessed and collected;

(12) To access, inspect, and copy all books, papers, records, bills of lading,
invoices, and other information relating to the use, manufacture, repackaging,
and distribution of pesticides necessary for the enforcement of the act;

(13) To seize, for use as evidence, without formal warrant if probable cause
exists, any pesticide which is in violation of the act or is not approved by the
Department of Agriculture or which is found to be used or distributed in the
violation of the act or the rules and regulations adopted and promulgated under
it;

(14) To declare as a pest any form of plant or animal life, other than humans
and other than bacteria, viruses, and other microorganisms on or in living
humans or other living animals, which is injurious to health or the environ-
ment;

(15) To adopt classifications of restricted-use pesticides as determined by the
federal agency under the federal act. In addition to the restricted-use pesticides
classified by the administrator, the Department of Agriculture may also deter-
mine state-limited-use pesticides for the state or for designated areas within the
state as provided in subdivision (3) of this section;

(16) To receive grants-in-aid from any federal entity, and to enter into
cooperative agreements with any federal entity, any agency of this state, any
subdivision of this state, any agency of another state, any Indian tribe, or any
private person for the purpose of obtaining consistency with or assistance in the
implementation of the Pesticide Act. The Department of Agriculture may
reimburse any such entity from the Pesticide Administrative Cash Fund for the
work performed under the cooperative agreement. The department may dele-
gate its administrative responsibilities under the act to cities of the metropoli-
tan and primary classes if it reasonably believes that such cities can perform
the responsibilities in a manner consistent with the act and the rules and
regulations adopted and promulgated under it;

(17) To prepare and adopt such plans as are necessary to implement any
requirements of the federal agency under the federal act;

(18) To request the assistance of the Attorney General or the county attorney
in the county in which a violation of the Pesticide Act has occurred with the
prosecution or enforcement of any violation of the act;

(19) To enter into a settlement agreement with any person regarding the
disposition of any license, permit, registration, or administrative fine;

(20) To issue a cease and desist order pursuant to section 2-2649;

(21) To deny an application or cancel, suspend, or modify the registration of
a pesticide pursuant to section 2-2632;

(22) To issue, cancel, suspend, modify, or place on probation any license or
permit issued pursuant to the act; and
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(23) To make such reports to the federal agency as are required under the
federal act.

Source: Laws 1993, LB 588, § 5; Laws 1996, LB 1044, § 38; Laws 2000,
LB 900, § 50; Laws 2002, LB 93, § 1; Laws 2002, LB 436, § 5;
Laws 2006, LB 874, § 3; Laws 2007, LB296, § 17; Laws 2010,
LB254, 8§ 7.
Operative date May 1, 2010.

2-2629 Registration; application; contents; department; powers; confidential-
ity; agent for service of process.

(1) The application for registration of a pesticide shall include:

(a) The name and address of the applicant and the name and address of the
person whose name shall appear on the pesticide label, if not the applicant’s;

(b) The name of the pesticide;

(c) Two complete copies of all labeling to accompany the pesticide and a
statement of all claims to be made for it, including the directions for use;

(d) The use classification, whether for restricted or general use, as provided
by the federal act;

(e) The use classification proposed by the applicant, including whether the
product is a specialty pesticide, if the pesticide is not required by federal law to
be registered under a use classification;

(f) A designation of a resident agent for service of process in actions taken in
the administration and enforcement of the Pesticide Act. In lieu of designating a
resident agent, the applicant may designate in writing the Secretary of State as
the recipient of service of process for the applicant in this state; and

(g) Other information required by the department for determining the eligibil-
ity for registration.

(2) Application information may be provided in electronic format acceptable
to the department.

(3) The department may require the applicant to submit the complete formula
for a pesticide, including active and inert ingredients, as a prerequisite to
registration.

(4) The department may require additional information including a full
description of the tests conducted and the results of the tests on which claims
are based, either before or after approving the registration of a pesticide. The
department may request that additional tests or field monitoring be conducted
in Nebraska ecosystems, or reasonably similar ecosystems, in order to deter-
mine the validity of assumptions used to register pesticides under the federal
act.

(5) Information collected under subsection (3) or (4) of this section shall not
be public records. The department shall not reveal such information to other
than representatives of the department, the Attorney General or other legal
representative of the department when relevant in any judicial proceeding, or
any other officials of another Nebraska agency, the federal government, on
other states who are similarly prohibited from revealing this information.

Source: Laws 1993, LB 267, § 33; Laws 1993, LB 588, § 8; Laws 2002,
LB 436, § 6; Laws 2006, LB 874, § 5; Laws 2009, LB100, § 1.
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2-2636 Pesticide applicators; restrictions; department; duties; reciprocity.

(1) The department shall license pesticide applicators involved in the catego-
ries established in 40 C.F.R. 171, as the regulation existed on January 1, 2006,
and any other categories established pursuant to rules and regulations neces-
sary to meet the requirements of the state. The department may issue a
reciprocal license to a pesticide applicator licensed or certified in another state
or by a federal agency. Residents of the State of Nebraska are not eligible for
reciprocal certification. The department may waive part or all of any license
certification examination requirements for a reciprocal license if the other state
or federal agency that licensed or certified the pesticide applicator has substan-
tially the same certification examination standards and procedural require-
ments as required under the Pesticide Act.

(2) A person shall not use a restricted-use pesticide unless the person is:

(a) Licensed as a commercial or noncommercial applicator and authorized by
the license to use the restricted-use pesticide in the category covering the
proposed pesticide use;

(b) Licensed as a private applicator; or

(c) At least sixteen years of age and working under the direct supervision of a
licensed certified applicator pursuant to subsection (5) of section 2-2642.

(3) A person shall not use lawn care or structural pest control pesticides on
the property of another person for hire or compensation unless the person is:

(a) Licensed as a commercial applicator; or

(b) At least sixteen years of age and working under the direct supervision of a
licensed certified applicator pursuant to subsection (5) of section 2-2642.

(4) An employee or other person acting on behalf of any political subdivision
of the state shall not use pesticides for outdoor vector control unless the
applicator is:

(a) Licensed as a commercial applicator or a noncommercial applicator; or

(b) At least sixteen years of age and working under the direct supervision of a
licensed certified applicator pursuant to subsection (5) of section 2-2642.

(5) In order to receive a commercial, noncommercial, or private applicator
license, a person shall be at least sixteen years of age.

Source: Laws 1993, LB 588, § 15; Laws 2002, LB 436, § 9; Laws 2006,
LB 874, § 7; Laws 2009, LB100, § 2.

2-2638 Commercial applicator license; when required; application; denial,
when; fee; resident agent for service of process.

(1) An individual who uses restricted-use pesticides on the property of
another person in the State of Nebraska for hire or compensation shall meet all
certification requirements of the Pesticide Act and shall be a commercial
applicator license holder of a license issued for the categories and subcatego-
ries in which the pesticide use is to be made.

(2) Any person who uses lawn care or structural pest control pesticides on the
property of another person in the State of Nebraska for hire or compensation
shall be a commercial applicator license holder, regardless of whether such
person uses any restricted-use pesticide.
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(3) Application for an original or renewal commercial applicator license shall
be made to the department on forms prescribed by the department. The
application shall include information as required by the director and be
accompanied by a license fee of ninety dollars. If the applicant is an individual,
the application shall include the applicant’s social security number and date of
birth. The fee may be increased by the director by rules and regulations
adopted and promulgated pursuant to the act. The fee shall not exceed one
hundred fifty dollars per license. All fees collected shall be remitted to the State
Treasurer for credit to the Natural Resources Water Quality Fund.

(4) The department may deny a commercial applicator license if it has
determined that:

(a) The applicant has had a license as a licensed certified applicator issued by
this state or another state revoked within the last two years;

(b) The applicant has been unable to satisfactorily fulfill certification or
licensing requirements;

(c) The applicant for any other reason cannot be expected to be able to fulfill
the provisions of the Pesticide Act applicable to the category for which applica-
tion is made; or

(d) An applicant for an original commercial applicator license has not passed
an examination under sections 2-2637 and 2-2640.

(5) An individual to whom a commercial applicator license is issued shall be
a licensed certified applicator authorized to use restricted-use pesticides in the
categories and subcategories in which the individual is licensed.

(6) As a condition to issuance of a commercial applicator license, an appli-
cant located outside this state shall file with the department a written designa-
tion of a resident agent for service of process in actions taken in the administra-
tion and enforcement of the act. In lieu of designating a resident agent, the
applicant may designate in writing the Secretary of State as the recipient of
service of process for the applicant in this state.

Source: Laws 1993, LB 588, § 17; Laws 1997, LB 752, § 55; Laws 2001,
LB 329, § 6; Laws 2002, LB 436, § 11; Laws 2006, LB 874, § 8;
Laws 2009, LB100, § 3.

2-2639 Noncommercial applicator license; application; denial, when; resi-
dent agent for service of process.

(1) A noncommercial applicator shall meet all certification requirements of
the Pesticide Act and shall be a noncommercial applicator license holder of a
license issued for the categories and subcategories in which the pesticide use is
to be made.

(2) Application for an original or renewal noncommercial applicator license
shall be made to the department on forms prescribed by the department. If the
applicant is an individual, the application shall include the applicant’s social
security number and date of birth. The department shall not charge a noncom-
mercial applicant a license fee.

(3) The director shall not issue an original noncommercial applicator license
before the applicant has passed an examination under sections 2-2637 and
2-2640.
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(4) A person to whom a noncommercial applicator license is issued shall be a
licensed certified applicator authorized to use restricted-use pesticides in the
categories and subcategories in which the individual is licensed.

(5) As a condition to issuance of a noncommercial applicator license, an
applicant located outside this state shall file with the department a written
designation of a resident agent for service of process in actions taken in the
administration and enforcement of the Pesticide Act. In lieu of designating a
resident agent the applicant may designate the Secretary of State as the
recipient of service of process for the applicant in this state.

Source: Laws 1993, LB 588, § 18; Laws 1997, LB 752, § 56; Laws 2002,
LB 436, § 13; Laws 2006, LB 874, § 9; Laws 2009, LB100, § 4.

2-2641 Private applicator; qualifications; application for license; require-
ments; fee.

(1) A person shall be deemed to be a private applicator if the person uses a
restricted-use pesticide in the State of Nebraska for the purpose of producing
an agricultural commodity:

(a) On property owned or rented by the person or person’s employer or under
the person’s general control; or

(b) On the property of another person if applied without compensation other
than the trading of personal services between producers of agricultural com-
modities.

(2) An employee shall qualify as a private applicator under subdivision (1)(a)
of this section only if he or she provides labor for the pesticide use but does not
provide the necessary equipment or pesticides.

(3) Every person applying for a license as a private applicator shall meet the
certification requirement of (a) undertaking a training session approved by the
department or (b) passing an examination showing that the person is properly
qualified to perform functions associated with pesticide use to a degree directly
related to the nature of the activity and the associated responsibility. The
examination shall be approved by the department and monitored by the
department or its authorized agent. If the applicant is an individual, the
application shall include the applicant’s social security number and date of
birth.

(4) Application for an original or renewal private applicator license shall be
made to the department and accompanied by a license fee of twenty-five
dollars. All fees collected shall be remitted to the State Treasurer for credit to
the Natural Resources Water Quality Fund.

Source: Laws 1993, LB 588, § 20; Laws 1997, LB 752, § 57; Laws 2001,
LB 329, § 7; Laws 2002, LB 436, § 15; Laws 2006, LB 874, § 10;
Laws 2009, LB100, § 5.

2-2645 Violation of act; claim of damages; inspection; failure to file report or
cooperate with department; effect.

(1) A person claiming damages from a pesticide use may file with the
department a written report claiming that the person has been damaged. The
report shall be filed as soon as possible following the day of the alleged
occurrence.
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(2) Except as otherwise provided in the Pesticide Act, upon receipt of a report
if the department has reasonable cause to believe that a violation of the act has
occurred, it shall investigate such report to determine if any violation has
occurred and if any further enforcement action shall be taken under the act.
The department is not required to investigate any complaint that the depart-
ment determines is made more than ninety days after the person complaining
knew of the damages, is outside the scope of the Pesticide Act, or is frivolous or
minor. If a complaint is investigated, the department shall notify the licensee,
owner, or lessee of the property on which the alleged act occurred and any
other person who may be charged with responsibility for the damages claimed.
The department shall furnish copies of the report to such licensee, owner,
lessee, or other person upon written request.

(3) The department shall inspect damages whenever possible and shall report
its findings to the person claiming damage and to the person alleged to have
caused the damage. The claimant shall permit the department and the licensee
to observe, within reasonable hours, the property alleged to have been dam-
aged.

(4) Failure to file a report shall not bar maintenance of a civil or criminal
action. If a person fails to file a report or cooperate with the department and is
the only person claiming injury from the particular use of a pesticide, the
department may, if in the public interest, refuse to take action or hold a hearing
for the denial, suspension, or revocation of a license issued under the act to the
person alleged to have caused the damage.

Source: Laws 1993, LB 588, § 24; Laws 2002, LB 436, § 23; Laws 2009,
LB100, § 6.

2-2646 Prohibited acts.

It shall be unlawful for any person:

(1) To distribute within the state or deliver for transportation or transport in
intrastate commerce or between points within this state through a point outside
this state, any of the following:

(a) A pesticide that has not been registered or whose registration has been
canceled or suspended under the Pesticide Act;

(b) A pesticide that has a claim, a direction for its use, or labeling that differs
from the representations made in connection with its registration;

(c) A pesticide that is not in the registrant’s or manufacturer’s unbroken
immediate container and that is not labeled with the information and in the
manner required by the act and any regulations adopted under the act;

(d) A pesticide that is adulterated;

(e) A pesticide or device that is misbranded;

(f) A pesticide in a container that is unsafe due to damage;

(g) A pesticide which differs from its composition as registered; or

(h) A pesticide that has not been colored or discolored as required by the
Pesticide Act or the federal act;

(2) To detach, alter, deface, or destroy, wholly or in part, any label or labeling
provided for by the Pesticide Act or a rule or regulation adopted under the act;
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(3) To add any substance to or take any substance from a pesticide in a
manner that may defeat the purpose of the act or any rule or regulation
adopted and promulgated under the act;

(4) To use or cause to be used a pesticide contrary to the act, to the labeling
of the pesticide, or to a rule or regulation of the department limiting the use of
the pesticide, except that it shall not be unlawful to:

(a) Use a pesticide at any dosage, concentration, or frequency less than that
specified or recommended on the labeling if the labeling does not specifically
prohibit deviation from the specified or recommended dosage, concentration,
or frequency or, if the pesticide is a termiticide, it is not used at a rate below
the minimum concentration specified or recommended on the label for precon-
struction treatments;

(b) Use a pesticide against any target pest not specified on the labeling if the
use is for the crop, animal, or site specified or recommended on the labeling
and the labeling does not specifically state that the pesticide may be used only
for the pests specified or recommended on the labeling;

(c) Employ any method of use not prohibited by the labeling if (i) the labeling
does not specifically state that the product may be used only by the methods
specified or recommended on the labeling, (ii) the method of use is consistent
with the method specified on labeling, and (iii) the method of use does not more
than minimally increase the exposure of the pesticide to humans or the
environment;

(d) Mix a pesticide or pesticides with a fertilizer when such mixture is not
prohibited by the labeling if such mixing is consistent with the method of
application specified or recommended on the labeling and does not more than
minimally increase the exposure of the pesticide to humans or the environment;

(e) Use a pesticide in conformance with section 136¢, 136p, or 136v of the
federal act or section 2-2626; or

(f) Use a pesticide in a manner that the director determines to be consistent
with the purposes of the Pesticide Act;

(5) To use a pesticide at any dosage, concentration, or frequency greater than
specified or recommended on the labeling unless the labeling allows the greater
dosage, concentration, or frequency;

(6) To handle, transport, store, display, or distribute a pesticide in a manner
that violates any provision of the Pesticide Act or a rule or regulation adopted
and promulgated under the act;

(7) To use, cause to be used, dispose, discard, or store a pesticide or pesticide
container in a manner that the person knows or should know is:

(a) Likely to adversely affect or cause injury to humans, the environment,
vegetation, crops, livestock, wildlife, or pollinating insects;

(b) Likely to pollute a water supply or waterway; or

(c) A violation of the Environmental Protection Act or a rule or regulation
adopted and promulgated pursuant to the act;

(8) To use for the person’s advantage or reveal, other than to a properly
designated state or federal official or employee, to a physician, or in an
emergency to a pharmacist or other qualified person for the preparation of an
antidote, any information relating to pesticide formulas, trade secrets, or
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commercial or financial information acquired under the Pesticide Act and
marked as privileged or confidential by the registrant;

(9) To commit an act for which a licensed certified applicator’s license may
be suspended, modified, revoked, or placed on probation under the Pesticide
Act whether or not the person committing the act is a licensed certified
applicator;

(10) To knowingly or intentionally use, cause to be used, handle, store, or
dispose of a pesticide in a manner that causes bodily injury to or the death of a
human or that pollutes ground water, surface water, or a water supply;

(11) To fail to obtain a license or to pay all fees and penalties as prescribed by
the act and the rules and regulations adopted and promulgated pursuant to the
act;

(12) To fail to keep or refuse to make available for examination and copying
by the department all books, papers, records, and other information necessary
for the enforcement of the act;

(13) To hinder, obstruct, or refuse to assist the director in the performance of
his or her duties;

(14) To violate any state management plan or pesticide management plan
developed or approved by the department;

(15) To distribute or advertise any restricted-use pesticide for some other
purpose other than in accordance with the Pesticide Act and the federal act;

(16) To use any pesticide which is under an experimental-use or emergency-
use permit which is contrary to the provisions of such permit;

(17) To fail to follow any order of the department;

(18) Except as authorized by law, to knowingly or intentionally use, cause to
be used, handle, store, or dispose of a pesticide on property without the
permission of the owner or lawful tenant. Applications for outdoor vector
control authorized by a federal or state agency or political subdivision shall not
be in violation of this subdivision when the application is made from public
access property and cannot practically be confined to public property;

(19) To knowingly falsify all or part of any application for registration or
licensing or any other records required to be maintained pursuant to the
Pesticide Act;

(20) To alter or falsify all or part of a license issued by the department; and

(21) To violate any other provision of the act.

Source: Laws 1993, LB 588, § 25; Laws 2002, LB 436, § 24; Laws 2003,
LB 157, § 2; Laws 2006, LB 874, § 12; Laws 2009, LB100, § 7;
Laws 2010, LB254, § 8.
Operative date May 1, 2010.

Cross References

Environmental Protection Act, see section 81-1532.

2-2655 Nebraska aerial pesticide business license; when required; liability;
exempt operations.

(1) A person shall not apply pesticides by use of an aircraft or cause or
arrange aerial pesticide spraying operations to occur on the property of another
unless such person holds a Nebraska aerial pesticide business license for the
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principal departure location of the aircraft to be used. Any person applying
pesticides without a principal departure location licensed in this state and who
applies pesticides by use of an aircraft within this state may obtain a Nebraska
aerial pesticide business license for the principal out-of-state departure loca-
tion. An individual licensed as a commercial applicator shall apply pesticides by
use of an aircraft only under the direct supervision of a person holding a
Nebraska aerial pesticide business license. Such supervising license holder is
jointly liable with the commercial applicator for any damages caused by the
commercial applicator. An individual who is licensed as a commercial applica-
tor with an aerial pest control category may perform aerial operations without
the supervision by a person holding a Nebraska aerial pesticide business license
if the commercial aerial applicator acquires a Nebraska aerial pesticide busi-
ness license. For purposes of sections 2-2655 to 2-2659, unless utilizing a
licensed aerial pesticide business to perform the application of pesticides by use
of an aircraft, a person causing or arranging aerial pesticide spraying opera-
tions shall include a person performing billing and collection of payment for
aerial spraying services performed, employing or contracting with pilots to
perform aerial applications, assigning aerial spraying work orders to pilots, or
paying compensation to pilots for aerial spraying services performed whether
or not such person is licensed as a commercial applicator.

(2) Sections 2-2655 to 2-2659 shall not apply to aerial spraying operations
conducted by federal, state, or local government with public aircraft.

Source: Laws 2010, LB254, § 2.
Operative date May 1, 2010.

2-2656 Nebraska aerial pesticide business license; application; form; con-
tents; fee; resident agent.

(1) An application for an initial or renewal Nebraska aerial pesticide business
license shall be submitted to the department prior to the commencement of
aerial spraying operations, and an application for renewal of a Nebraska aerial
pesticide business license shall be submitted to the department by January 1 of]
each year. The application shall be accompanied by an annual license fee of one
hundred dollars. The license fee may be increased by the director after a public
hearing is held outlining the reason for any proposed change in the fee, except
that the fee shall not exceed one hundred fifty dollars. All fees collected
pursuant to this section shall be remitted to the State Treasurer for credit to the
Pesticide Administrative Cash Fund. The application shall be on a form pre-
scribed by the department and shall include the following:

(a) The full name and permanent mailing address of the person applying for
such license. If such applicant is an individual, the application shall include the
applicant’s personal mailing address and social security number. If such
applicant is not an individual, the full name of each partner or member or the
full name of the principal officers shall be given on the application;

(b) The location of the applicant’s principal departure location and any
additional departure locations utilized for aerial spraying operations to be
conducted within Nebraska identified by one of the following: Global Position-
ing System coordinates, legal description, local address of the site, or airport
identifier;
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(c) A copy of the applicant’s agricultural aircraft operator certificate issued
pursuant to 14 C.F.R. part 137 or evidence the applicant holds such a certifi-
cate issued by the Federal Aviation Administration;

(d) The aircraft registration number issued by the Federal Aviation Adminis-
tration pursuant to 14 C.F.R. part 47 of all aircraft owned, rented, or leased by
the applicant to be utilized for aerial pesticide applications and all other
aircraft utilized in aerial spraying operations conducted by the applicant;

(e) The Nebraska commercial applicator certificate number and current
Federal Aviation Administration commercial pilot certificate number of all
persons operating aircraft for the aerial application of pesticides during any
aerial spraying operations conducted by the applicant; and

(f) Such other information as deemed necessary by the director to determine
the suitability of the applicant for licensure as an aerial pesticide business.

(2) An applicant located outside this state shall file with the department a
written designation of a resident agent for service of process in actions taken in
the administration and enforcement of the Pesticide Act. In lieu of designating a
resident agent, the applicant may designate the Secretary of State as the
recipient of service of process for the applicant in this state.

Source: Laws 2010, LB254, § 3.
Operative date May 1, 2010.

2-2657 Nebraska aerial pesticide business license; reports and notice re-
quired.

Prior to commencing aerial spraying operations, a person holding a Nebras-
ka aerial pesticide business license shall immediately report all aircraft, pilots,
and departure locations utilized for the operation if different from or in
addition to the information provided in the person’s initial or renewal license
application. If a pilot or aircraft is to be utilized for seasonal operations or on a
temporary basis, the license holder shall notify the director of the approximate
dates of commencement and termination of the utilization of supplemental
pilots or aircraft.

Source: Laws 2010, LB254, § 4.
Operative date May 1, 2010.

2-2658 Nebraska aerial pesticide business license holder; responsibility;
disciplinary actions; hearing.

Each Nebraska aerial pesticide business license holder is responsible for the
acts of each person applying pesticides on lands within this state under the
direction and supervision of the business. The aerial pesticide business’s license
is subject to denial, suspension, modification, or revocation after a hearing for
any violation of the Pesticide Act, whether committed by the license holder, the
license holder’s agent, or the license holder’s employee.

Source: Laws 2010, LB254, § 5.
Operative date May 1, 2010.

2-2659 Aerial pesticide business; records.

Each aerial pesticide business shall maintain records of applications of
pesticides by use of an aircraft that are required by the department, and the
department may require such records to be kept separate from other business
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records. The department may adopt and promulgate rules and regulations
regarding the information to be included in the records. The aerial pesticide
business shall keep such records for a period of at least three years, provide the
department with access to examine such records, and provide the department a
copy of any such record upon request.

Source: Laws 2010, LB254, § 6.
Operative date May 1, 2010.

ARTICLE 32
NATURAL RESOURCES

Section

2-3225. Districts; tax; levies; limitation; use; collection.

2-3226.01. River-flow enhancement bonds; authorized; natural resources districts;
powers and duties; acquisition of water rights by purchase or lease;
agreements; contents.

2-3226.05. River-flow enhancement bonds; repayment of financial assistance; costs and
expenses of qualified projects; occupation tax authorized; collection;
accounting; lien; foreclosure.

2-3226.06. Payment to water rights holders; authorized.

2-3226.07. Water Contingency Cash Fund; created; investment; natural resources dis-
trict; financial assistance; request to department; compensation to water
rights holders.

2-3226.08. Financial assistance; district; repayment; duties.

2-3226.09. Department; State Treasurer; duties.

2-3226.10. Flood protection and water quality enhancement bonds; authorized; natural
resources district; powers and duties; special bond levy authorized.

2-3226.11. Flood protection and water quality enhancement bonds; use of proceeds;
certain projects; county board; powers.

2-3226.12. Flood protection and water quality enhancement bonds; warrants author-
ized.

2-3226.13. Flood protection and water quality enhancement bonds; fees to fiscal agents
authorized; warrants and bonds; conditions.

2-3226.14. Flood protection and water quality enhancement bonds; authority to issue;
termination.

2-3234. Districts; eminent domain; powers.

2-3234.02. Trails; procedures.

2-3234.03. Trails; terms, defined.

2-3234.04. Trails; public hearing; considerations.

2-3234.05. Trails; establishment; district; powers; findings.

2-3234.06. Trails; right of access.

2-3234.07. Trails; applicability of other law.

2-3234.08. Trails; owner or lessee; duties; negotiated written agreement; requirements.

2-3234.09. Trails; decision of district board; appeal.

2-3290.01. Water project; public use; public access; district; duties; conditions.

2-32,101. District; recreation area; enforcement; procedures; expenditure of funds for
services or contracts, authorized.

2-32,115. Immediate temporary stay imposed by natural resources district; depart-
ment; powers and duties.

2-3225 Districts; tax; levies; limitation; use; collection.

(1)(a) Each district shall have the power and authority to levy a tax of not to
exceed four and one-half cents on each one hundred dollars of taxable valua-
tion annually on all of the taxable property within such district unless a higher
levy is authorized pursuant to section 77-3444.

(b) Each district shall also have the power and authority to levy a tax equal to
the dollar amount by which its restricted funds budgeted to administer and
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implement ground water management activities and integrated management
activities under the Nebraska Ground Water Management and Protection Act
exceed its restricted funds budgeted to administer and implement ground water
management activities and integrated management activities for FY2003-04,
not to exceed one cent on each one hundred dollars of taxable valuation
annually on all of the taxable property within the district.

(¢) In addition to the power and authority granted in subdivisions (1)(a) and
(b) of this section, each district located in a river basin, subbasin, or reach that
has been determined to be fully appropriated pursuant to section 46-714 or
designated overappropriated pursuant to section 46-713 by the Department of;
Natural Resources shall also have the power and authority to levy a tax equal to
the dollar amount by which its restricted funds budgeted to administer and
implement ground water management activities and integrated management
activities under the Nebraska Ground Water Management and Protection Act
exceed its restricted funds budgeted to administer and implement ground water
management activities and integrated management activities for FY2005-06,
not to exceed three cents on each one hundred dollars of taxable valuation on
all of the taxable property within the district for fiscal year 2006-07 and each
fiscal year thereafter through fiscal year 2011-12.

(d) In addition to the power and authority granted in subdivisions (a) through
(c) of this subsection, a district with jurisdiction that includes a river subject to
an interstate compact among three or more states and that also includes one or
more irrigation districts within the compact river basin may annually levy a tax
not to exceed ten cents per one hundred dollars of taxable valuation of all
taxable property in the district. The proceeds of such tax may be used for the
payment of principal and interest on bonds and refunding bonds issued pursu-
ant to section 2-3226.01 or for the repayment of financial assistance received by
the district pursuant to section 2-3226.07. Such levy is not includable in the
computation of other limitations upon the district’s tax levy.

(2) The proceeds of the tax levies authorized in subdivisions (1)(a) through (c)
of this section shall be used, together with any other funds which the district
may receive from any source, for the operation of the district. When adopted by
the board, the tax levies authorized in subdivisions (1)(a) through (d) of this
section shall be certified by the secretary to the county clerk of each county
which in whole or in part is included within the district. Such levy shall be
handled by the counties in the same manner as other levies, and proceeds shall
be remitted to the district treasurer. Such levy shall not be considered a part of]
the general county levy and shall not be considered in connection with any
limitation on levies of such counties.

Source: Laws 1969, c. 9, § 25, p. 115; Laws 1972, LB 540, § 1; Laws
1975, LB 577, § 19; Laws 1979, LB 187, § 10; Laws 1981, LB
110, § 1; Laws 1987, LB 148, § 4; Laws 1992, LB 719A, § 10;
Laws 1993, LB 734, § 14; Laws 1996, LB 1114, § 17; Laws 2004,
LB 962, § 3; Laws 2006, LB 1226, § 4; Laws 2007, LB701, § 11;
Laws 2008, LB1094, § 1.

Cross References

Nebraska Ground Water Management and Protection Act, see section 46-701.
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2-3226.01 River-flow enhancement bonds; authorized; natural resources
districts; powers and duties; acquisition of water rights by purchase or lease;
agreements; contents.

(1) In order to implement its duties and obligations under the Nebraska
Ground Water Management and Protection Act and in addition to other powers
authorized by law, the board of a district with jurisdiction that is part of a river
basin for which the district has, in accordance with section 46-715, adopted an
integrated management plan which references section 2-3226.04 and explicitly
states its intent in the plan to utilize qualified projects described in section
2-3226.04 may issue negotiable bonds and refunding bonds of the district and
entitled river-flow enhancement bonds, with terms determined appropriate by
the board, payable by (a) funds granted to such district by the state or federal
government for one or more qualified projects, (b) the occupation tax author-
ized by section 2-3226.05, or (c) the levy authorized by section 2-3225. The
district may issue the bonds or refunding bonds directly, or such bonds may be
issued by any joint entity as defined in section 13-803 whose member public
agencies consist only of qualified natural resources districts or by any joint
public agency as defined in section 13-2503 whose participating public agencies
consist only of qualified natural resources districts, in connection with any joint
project which is to be owned, operated, or financed by the joint entity or joint
public agency for the benefit of its member natural resources districts. For the
payment of such bonds or refunding bonds, the district may pledge one or more
permitted payment sources.

(2) Within forty-five days after receipt of a written request by the Natural
Resources Committee of the Legislature, the qualified natural resources dis-
tricts shall submit a written report to the committee containing an explanation
of existing or planned activities for river-flow enhancement, the revenue source
for implementing such activities, and a description of the estimated benefit or
benefits to the district or districts.

(3) Beginning on April 1, 2008, if a district uses the proceeds of a bond issued
pursuant to this section for the purposes described in subdivision (1) of section
2-3226.04 or the state uses funds for those same purposes, the agreement to
acquire water rights by purchase or lease pursuant to such subdivision shall
identify (a) the method of payment, (b) the distribution of funds by the party or
parties receiving payments, (c) the water use or rights subject to the agreement,
and (d) the water use or rights allowed by the agreement. If any irrigation
district is party to the agreement, the irrigation district shall allocate funds
received under such agreement among its users or members in a reasonable
manner, giving consideration to the benefits received and the value of the rights
surrendered for the specified contract period.

Source: Laws 2007, LB701, § 6; Laws 2008, LB1094, § 2; Laws 2010,
LB862, § 1.
Effective date July 15, 2010.

Cross References

Nebraska Ground Water Management and Protection Act, see section 46-701.

2-3226.05 River-flow enhancement bonds; repayment of financial assistance;
costs and expenses of qualified projects; occupation tax authorized; collection;
accounting; lien; foreclosure.
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(1) A district with an integrated management plan as described in subsection
(1) of section 2-3226.01 may levy an occupation tax upon the activity of
irrigation of agricultural lands within such district on an annual basis, not to
exceed ten dollars per irrigated acre, the proceeds of which may be used for (a)
repaying principal and interest on any bonds or refunding bonds issued
pursuant to section 2-3226.01 for one or more projects under section
2-3226.04, (b) the repayment of financial assistance received by the district
pursuant to section 2-3226.07, or (c) payment of all or any part of the costs and
expenses of one or more qualified projects described in section 2-3226.04. If
such district has more than one river basin as described in section 2-1504
within its jurisdiction, such district shall confine such occupation tax author-
ized in this section to the geographic area affected by an integrated manage-
ment plan adopted in accordance with section 46-715.

(2) Acres classified by the county assessor as irrigated shall be subject to such
district’s occupation tax unless, on or before July 1, 2007, and on or before
March 1 in each subsequent year, the record owner certifies to the district the
nonirrigation status of such acres.

(3) Any such occupation tax shall remain in effect so long as the natural
resources district has bonds outstanding which have been issued stating such
occupation tax as an available source for payment and for the purpose of
paying all or any part of the costs and expenses of one or more projects
authorized pursuant to section 2-3226.04.

(4) Such occupation taxes shall be certified to, collected by, and accounted
for by the county treasurer at the same time and in the same manner as general
real estate taxes, and such occupation taxes shall be and remain a perpetual
lien against such real estate until paid. Such occupation taxes shall become
delinquent at the same time and in the same manner as general real property
taxes. The county treasurer shall publish and post a list of delinquent occupa-
tion taxes with the list of real property subject to sale for delinquent property
taxes provided for in section 77-1804. In addition, the list shall be provided to
natural resources districts which levied the delinquent occupation taxes. The
list shall include the record owner’s name, the parcel identification number,
and the amount of delinquent occupation tax. For services rendered in the
collection of the occupation tax, the county treasurer shall receive the fee
provided for collection of general natural resources district money under
section 33-114.

(5) Such lien shall be inferior only to general taxes levied by political
subdivisions of the state. When such occupation taxes have become delinquent
and the real property on which the irrigation took place has not been offered at
any tax sale, the district may proceed in district court in the county in which
the real estate is situated to foreclose in its own name the lien in the same
manner and with like effect as a foreclosure of a real estate mortgage, except
that sections 77-1903 to 77-1917 shall govern when applicable.

Source: Laws 2007, LB701, § 10; Laws 2008, LB1094, § 3; Laws 2010,
LB862, § 2.
Effective date July 15, 2010.

2-3226.06 Payment to water rights holders; authorized.

The Legislature finds that water rights holders who lease and forego water
use to assist in the management, protection, and conservation of the water
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resources of river basins must be paid. It is the intent of the Legislature to
provide payment to such water rights holders through the financial assistance
provided in section 2-3226.07. The Legislature further finds that the financial
assistance provided by the state under such section shall be repaid through the
authority granted under Laws 2007, LB 701, or such other means as are
provided by the Legislature.

Source: Laws 2008, LB1094, § 4.

2-3226.07 Water Contingency Cash Fund; created; investment; natural re-
sources district; financial assistance; request to department; compensation to
water rights holders.

(1) The Water Contingency Cash Fund is created. The department shall
administer the fund. Any money in the fund available for investment shall be
invested by the state investment officer pursuant to the Nebraska Capital
Expansion Act and the Nebraska State Funds Investment Act.

(2) No later than five days after April 2, 2008, a natural resources district
with jurisdiction that includes a river subject to an interstate compact among
three or more states and that also includes one or more irrigation districts
within the compact river basin, and such natural resources district, using
authority granted under Laws 2007, LB 701, enters or has entered into
agreements, shall submit a request in writing to the department certifying the
amount of financial assistance necessary to meet its obligations under section
2-3226.04 by or through obligations of joint entities or joint public agencies
formed for the purposes described in section 2-3226.01. Within fifteen days
after April 2, 2008, if such a request has been received by the department, the
department shall expend from the Water Contingency Cash Fund the amount
requested to provide financial assistance to the submitting natural resources
district. The natural resources district shall use the financial assistance provid-
ed by the state from the Water Contingency Cash Fund to compensate water
rights holders who agree or have agreed to lease and forgo the use of water.
Any financial assistance provided under this section not used for such purpose
by the natural resources district within sixty days after it is received by such
district shall be returned to the department for credit to the Water Contingency
Cash Fund.

Source: Laws 2008, LB1094, § 5.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-3226.08 Financial assistance; district; repayment; duties.

(1) Any district receiving financial assistance pursuant to section 2-3226.07
shall remit to the department the proceeds of the property tax authorized
pursuant to subdivision (1)(d) of section 2-3225, the proceeds of the occupation
tax authorized pursuant to section 2-3226.05, or both, when such proceeds are
available for distribution until the amount of such financial assistance has been
repaid. Such proceeds shall be remitted within fifteen days after receipt of the
proceeds by the district.

(2) If the district does not receive proceeds described in subsection (1) of this
section, the district shall reimburse the Water Contingency Cash Fund by such
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means as are provided by the Legislature. Such reimbursement shall be made
no later than June 30, 2013.

Source: Laws 2008, LB1094, § 6.

2-3226.09 Department; State Treasurer; duties.

The department shall remit reimbursements received pursuant to section
2-3226.08 to the State Treasurer for credit to the Water Contingency Cash
Fund. The department shall calculate the amount of such reimbursements so
remitted. After the initial disbursement of financial assistance by the depart-
ment as authorized in section 2-3226.07, the State Treasurer shall, at the end of
each calendar month, transfer the balance of the Water Contingency Cash Fund
to the Cash Reserve Fund.

Source: Laws 2008, LB1094, § 7.

2-3226.10 Flood protection and water quality enhancement bonds; author-
ized; natural resources district; powers and duties; special bond levy author-
ized.

In addition to other powers authorized by law, the board of directors of a
natural resources district encompassing a city of the metropolitan class, upon
an affirmative vote of two-thirds of the members of the board of directors, may
issue negotiable bonds and refunding bonds of the district, entitled flood
protection and water quality enhancement bonds, with terms determined ap-
propriate by the board of directors, payable from an annual special flood
protection and water quality enhancement bond levy upon the taxable value of
all taxable property in the district. Such special bond levy is includable in the
computation of other limitations upon the district’s tax levy and shall not
exceed one cent on each one hundred dollars of taxable valuation annually on
all of the taxable property within the district without approval by a majority of
registered voters of the district at an election in accordance with the Election
Act called by the board of directors and held in conjunction with a statewide
primary or general election.

Source: Laws 2009, LB160, § 1.

Cross References

Election Act, see section 32-101.

2-3226.11 Flood protection and water quality enhancement bonds; use of
proceeds; certain projects; county board; powers.

(1) The proceeds of bonds issued pursuant to section 2-3226.10 shall be used
to pay costs of design, rights-of-way acquisition, and construction of multipur-
pose projects and practices for storm water management within the natural
resources district issuing such bonds, including flood control and water quality.
For purposes of this section, flood control and water quality projects and
practices include, but are not limited to, low-impact development best manage-
ment measures, flood plain buyout, dams, reservoir basins, and levees. The
proceeds of bonds issued pursuant to section 2-3226.10 shall not be used to
fund combined sewer separation projects in a city of the metropolitan class. No
project for which bonds are issued under section 2-3226.10 shall include a
reservoir or water quality basin having a permanent pool greater than four
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hundred surface acres. Any project having a permanent pool greater than
twenty surface acres shall provide for public access.

(2) A district shall only convey real property that is acquired for a project
described in subsection (1) of this section by eminent domain proceedings
pursuant to sections 76-704 to 76-724 to a political subdivision or an agency of
state or federal government.

(3)(a) Prior to the issuing of bonds pursuant to section 2-3226.10 or expend-
ing funds of a natural resources district encompassing a city of the metropoli-
tan class to pay costs of a reservoir or water quality basin project or projects
greater than twenty surface acres, a county board of the affected county may
pass a resolution stating that it does not approve of the construction of such
reservoir or water quality basin project or projects within its exclusive zoning
jurisdiction. The county board shall hold a public hearing and shall vote on the
resolution within ninety days after notice from the board of directors of the
natural resources district of its intent to issue bonds.

(b) No proceeds from bonds issued pursuant to section 2-3226.10 or funds of
a natural resources district encompassing a city of the metropolitan class may
be used to pay costs of a reservoir or water quality basin project or projects
greater than twenty surface acres if the county board of the affected county
passes such a resolution.

(c) Sections 2-3226.10 to 2-3226.14 do not (i) limit the authority of a natural
resources district with regard to reservoirs, water quality basin projects, or
other projects of less than twenty surface acres or (ii) prohibit use of funds of a
natural resources district for preliminary studies or reports necessary, in the
discretion of the board of directors of the natural resources district, to deter-
mine whether a reservoir or water quality basin project should be presented to
a county board pursuant to this section.

(4) Proceeds of bonds issued pursuant to section 2-3226.10 shall not be used
to fund any project in any city or county (a) located within a watershed in
which is located a city of the metropolitan class and (b) which is party to an
agreement under the Interlocal Cooperation Act, unless such city or county has
adopted a storm water management plan approved by the board of directors of
the natural resources district encompassing a city of the metropolitan class.

(5) A natural resources district encompassing a city of the metropolitan class
shall only issue bonds for projects in cities and counties that have adopted
zoning regulations or ordinances that comply with state and federal flood plain
management rules and regulations.

Source: Laws 2009, LB160, § 2.

Cross References

Interlocal Cooperation Act, see section 13-801.

2-3226.12 Flood protection and water quality enhancement bonds; warrants
authorized.

For the purpose of making partial payments, the board of directors of a
natural resources district issuing bonds pursuant to section 2-3226.10 may
issue warrants having terms as determined appropriate by the board, payable
from the proceeds of such bonds.

Source: Laws 2009, LB160, § 3.
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2-3226.13 Flood protection and water quality enhancement bonds; fees to
fiscal agents authorized; warrants and bonds; conditions.

The board of directors of a natural resources district issuing bonds pursuant
to section 2-3226.10 may agree to pay fees to fiscal agents in connection with
the placement of warrants or bonds of the district. Such warrants and bonds
shall be subject to the same conditions as provided by section 2-3254.07 for
improvement project area bonds and such other conditions as the board of
directors determines appropriate.

Source: Laws 2009, LB160, § 4.

2-3226.14 Flood protection and water quality enhancement bonds; authority
to issue; termination.

The authority to issue bonds for qualified projects granted in section
2-3226.10 terminates on December 31, 2019, except that (1) any bonds already
issued and outstanding for qualified projects as of such date are permitted to
remain outstanding and the district shall retain all powers of taxation provided
for in section 2-3226.10 to provide for the payment of principal and interest on
such bonds and (2) refunding bonds may continue to be issued and outstanding
as of December 31, 2019, including extension of principal maturities if deter-
mined appropriate.

Source: Laws 2009, LB160, § 5.

2-3234 Districts; eminent domain; powers.

Except as provided in sections 2-3226.11 and 2-3234.02 to 2-3234.09, each
district shall have the power and authority to exercise the power of eminent
domain when necessary to carry out its authorized purposes within the limits of
the district or outside its boundaries. Exercise of eminent domain shall be
governed by the provisions of sections 76-704 to 76-724, except that whenever
any district seeks to acquire the right to interfere with the use of any water
being used for power purposes in accordance with sections 46-204, 70-668,
70-669, and 70-672 and is unable to agree with the user of such water upon the
compensation to be paid for such interference, the procedure to condemn
property shall be followed in the manner set forth in sections 76-704 to 76-724
and no other property shall be included in such condemnation. No district shall
contract for delivery of water to persons within the corporate limits of any
village, city, or metropolitan utilities district, nor in competition therewith
outside such corporate limits, except by consent of and written agreement with
the governing body of such political subdivision. A village, city, or metropolitan
utilities district may negotiate and, if necessary, exercise the power of eminent
domain for the acquisition of water supply facilities of the district which are
within its boundaries.

Source: Laws 1969, c. 9, § 34, p. 122; Laws 1972, LB 543, § 12; Laws
1994, LB 480, § 13; Laws 1998, LB 896, § 8; Laws 1999, LB 436,
§ 8; Laws 2009, LB160, § 6; Laws 2010, LB1010, § 9.
Effective date April 14, 2010.

2-3234.02 Trails; procedures.
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Sections 2-3234.02 to 2-3234.09 are procedures for the use of eminent
domain by a natural resources district to take private real property for a trail.

Source: Laws 2010, LB1010, § 1.
Effective date April 14, 2010.

2-3234.03 Trails; terms, defined.
For purposes of sections 2-3234.02 to 2-3234.09:
(1) District means a natural resources district;

(2) Private real property does not include any public land such as real
property under the general management of the Board of Educational Lands
and Funds;

(3) Supermajority means sixty-seven percent or more; and

(4) Trail means a thoroughfare or track across real property used for
recreational purposes.
Source: Laws 2010, LB1010, § 2.
Effective date April 14, 2010.

2-3234.04 Trails; public hearing; considerations.

Before establishing a trail, the district shall consider, at a public hearing, all
of the following:

(1) The proposed route for the trail, including maps and illustrations, and the
mode of travel to be permitted;

(2) The areas adjacent to such route to be utilized by the district for scenic,
historic, natural, cultural, or developmental purposes;

(3) The characteristics that make the proposed route suitable as a trail;

(4) The plans for developing, operating, and maintaining the proposed trail;

(5) Any anticipated problems enforcing the proper use of the proposed trail
or hazards to private real property adjacent to such trail;

(6) The current status of the real property ownership and current and
potential use of the real property in and along the proposed route;

(7) The estimated cost of acquisition of the real property, or an interest
therein, needed for the proposed route; and

(8) The extent and type of private real property interest needed to establish
the proposed trail, the right-of-way acquisition process to be followed, and the
circumstances under which eminent domain may be utilized.

Source: Laws 2010, LB1010, § 3.
Effective date April 14, 2010.

2-3234.05 Trails; establishment; district; powers; findings.

If the district decides to establish the trail after following the procedure
under section 2-3234.04, the district may acquire private real property, or an
interest therein, to develop and maintain the trail by:

(1) Seeking to secure the written consent of the private real property owners
affected by the trail to enter into negotiations and proceeding in good faith to
reach negotiated agreements with such owners for the private real property, or
an interest therein needed; or
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(2) If all reasonable efforts to secure written consent and negotiated agree-
ments to acquire private real property, or an interest therein, have failed, the
district board may, by resolution adopted by a supermajority of the district
board at a public meeting, elect to conduct a proceeding to determine whether
to use the power of eminent domain to acquire such property. Such proceeding
shall be a public hearing with general notice to the public and specific notice by
registered mail to all private real property owners whose property would be
subject to condemnation by eminent domain. The public hearing shall be held
no sooner than forty-five days after the date the resolution is adopted. At the
public hearing, the district board shall receive evidence on the question of]
whether to acquire private real property by eminent domain for the purpose of
constructing the trail. The district board may, by vote of a supermajority of its
members, elect to proceed with eminent domain to acquire such property if the
district board finds, by clear and convincing evidence received at the public
hearing, that all of the following criteria are met:

(a) Whether the trail has been publicized at a public hearing held in
accordance with section 2-3234.04 in the area where the trail is planned and
reasonable notice of the hearing was provided to affected private real property
owners;

(b) Whether good faith attempts to negotiate agreements meeting the require-
ments of subdivision (1) of this section with the affected private real property
owners have been made and have failed for some or all of the private real
property that is determined by the district board to be necessary for the trail to
be developed;

(c) Whether all other trail route alternatives have been considered, with an
evaluation of the extent to which private real property may be involved and
which may require the exercise of eminent domain for each alternate route;

(d) Whether in locating the proposed trail consideration was given to the
directness of the route; potential benefit to communities and public facilities
adjacent to the trail route; trail design and costs; safety to trail users, vehicle
operators, and adjacent persons; and adverse impacts and intrusions upon
private real property owners or persons using such property;

(e) Whether good faith attempts have been made to address the concerns of
affected private real property owners regarding trail design, privacy, land
protection, management, and maintenance; and

(f) Whether any development and management of the trail is designed to
harmonize with and complement any established forest or agricultural plan for
the affected private real property.

Source: Laws 2010, LB1010, § 4.
Effective date April 14, 2010.

2-3234.06 Trails; right of access.

When the acquisition of a parcel of private real property, or an interest
therein, for a trail divides the private real property in such a manner that the
owner has no reasonable access to one part of the divided parcel, the district
shall allow reasonable access across the trail at a location mutually agreed
upon by the owner of such divided parcel and the district.

Source: Laws 2010, LB1010, § 5.
Effective date April 14, 2010.
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2-3234.07 Trails; applicability of other law.

Acquisition of private real property, or an interest therein, and any utilization
of eminent domain approved under sections 2-3234.02 to 2-3234.09 to establish
a proposed trail shall be conducted in the manner and subject to the require-
ments provided in sections 25-2501 to 25-2506 and 76-701 to 76-726.

Source: Laws 2010, LB1010, § 6.
Effective date April 14, 2010.

2-3234.08 Trails; owner or lessee; duties; negotiated written agreement;
requirements.

(1) A private real property owner or lessee of property adjoining a trail has
no duty (a) to maintain or repair the trail or (b) to protect users of the trail from
danger resulting from conditions on the trail unless such conditions are the
result of an intentional or negligent act of such owner or lessee.

(2) A negotiated written agreement between a district and a private real
property owner regarding the acquisition of real property, or an interest
therein, by the district to establish and maintain a trail shall clearly express
both parties’ rights and obligations, including the obligation of the district to
maintain the trail and the liability of the district for property damage or
personal injury, or both, to users of the trail.

Source: Laws 2010, LB1010, § 7.
Effective date April 14, 2010.

2-3234.09 Trails; decision of district board; appeal.

An affected private real property owner may appeal the decision of the
district board to use eminent domain under sections 2-3234.02 to 2-3234.09 by
petition in error to the district court of the county where the affected private
real property is located. No petition to condemn private real property affected
by the proposed trail shall be filed in county court until any error proceeding
under this section is final.

Source: Laws 2010, LB1010, § 8.
Effective date April 14, 2010.

2-3290.01 Water project; public use; public access; district; duties; condi-
tions.

(1) A district shall permit public use of those portions of a water project
located on lands owned by the district and on land over which the district has a
lease or an easement permitting use thereof for public recreational purposes.
All recreational users of such portions of a water project shall abide by the
applicable rules and regulations adopted and promulgated by the board.

(2) The district shall provide public access for recreational use at designated
access points at any water project. Recreational users, whether public or
private, shall abide by all applicable rules and regulations for use of the water
project adopted and promulgated by the district or the political subdivision in
which the water project is located. Public recreational users may only access
the water project through such designated access points. Nothing in this
subsection shall require public access when the portion of the project cost paid
by the natural resources district with public funds does not exceed twenty
percent of the total cost of the project.
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(3) For purposes of this section, water project means a project with coopera-
tors or others, as authorized in section 2-3235, that results in construction of a
reservoir or other body of water having a permanent pool suitable for recre-
ational purposes greater than one hundred fifty surface acres, the construction
of which commenced after July 14, 2006. Water project shall not mean soil
conservation projects, wetlands projects, projects described in section
2-3226.11, or other district projects with cooperators or others that do not have
a recreational purpose.

(4) For projects funded under section 2-3226.11 that result in a reservoir or
other body of water having a permanent pool suitable for recreational purposes
greater than twenty surface acres, the district shall provide public access for
recreational use at designated access points and shall include access to the land
area a minimum distance of one hundred feet from the permanent pool.
Recreational users, whether public or private, shall abide by all applicable
rules, regulations, ordinances, or resolutions for use of the project adopted by
the district or the political subdivision in which the project is located. Public
recreational users may only access the project through such designated access
points.

Source: Laws 2006, LB 1113, § 14; Laws 2009, LB160, § 7.

2-32,101 District; recreation area; enforcement; procedures; expenditure of
funds for services or contracts, authorized.

(1) Any law enforcement officer, including, but not limited to, any Game and
Parks Commission conservation officer, local police officer, member of the
Nebraska State Patrol, or sheriff or deputy sheriff, is authorized to enforce
sections 2-3292 to 2-32,100 and any rules and regulations adopted and promul-
gated pursuant to such sections. A district shall not employ law enforcement
personnel and shall be prohibited from expending any funds for such purpose
except as provided in subsection (2) of this section. Each district shall provide a
copy of its rules and regulations to the appropriate law enforcement officer.
Any law enforcement officer may arrest and detain any person committing a
violation of the rules and regulations in a recreation area or committing any
misdemeanor or felony as provided by the laws of this state.

(2) A district may expend funds to enter into agreements pursuant to the
Interlocal Cooperation Act for the services of certified law enforcement person-
nel or to contract for the services of private security services to patrol and
protect district-owned or district-managed recreation areas and to assist law
enforcement officers in enforcing sections 2-3292 to 2-32,100 and any rules and
regulations adopted and promulgated pursuant to such sections.

Source: Laws 1984, LB 861, § 13; Laws 1998, LB 922, § 391; Laws 2010,
LB817, § 1.
Effective date July 15, 2010.

Cross References

Interlocal Cooperation Act, see section 13-801.

2-32,115 Immediate temporary stay imposed by natural resources district;
department; powers and duties.

(1) Whenever a natural resources district imposes an immediate temporary
stay for one hundred eighty days in accordance with subsection (2) of section

2010 Cumulative Supplement 170



CONSERVATION CORPORATION §2-4214

46-707, the department may place an immediate temporary stay without prior
notice or hearing on the issuance of new surface water natural-flow appropria-
tions for one hundred eighty days in the area, river basin, subbasin, or reach of
the same area included in the natural resources district’s temporary stay,
except that the department shall not place a temporary stay on new surface
water natural-flow appropriations that are necessary to alleviate an emergency
situation involving the provision of water for human consumption or public
health or safety.

(2) The department shall hold at least one public hearing on the matter
within the affected area within the period of the one-hundred-eighty-day tempo-
rary stay, with the notice of hearing given as provided in section 46-743, prior
to making a determination as to imposing a stay or conditions in accordance
with section 46-234 and subsection (11) of section 46-714. The department may
hold the public hearing in conjunction with the natural resources district’s
hearing.

(3) Within forty-five days after a hearing pursuant to this section, the
department shall decide whether to exempt from the immediate temporary stay
the issuance of appropriations for which applications were pending prior to the
declaration commencing the stay but for which the application was not ap-
proved prior to such date, to continue the stay, or to allow the issuance of new
surface water appropriations.

Source: Laws 2007, LB701, § 16; Laws 2009, LB483, § 1.

ARTICLE 42
CONSERVATION CORPORATION

Section
2-4214. Duties; enumerated.

2-4214 Duties; enumerated.
The corporation shall have the following duties:

(1) To invest any funds not needed for immediate disbursement, including
any funds held in reserve, in direct and general obligations of or obligations
fully and unconditionally guaranteed by the United States of America; obli-
gations issued by agencies of the United States of America; obligations of this
state or of any political subdivision except obligations of sanitary and improve-
ment districts organized under Chapter 31, article 7; certificates of deposit of]
banks whose deposits are insured or guaranteed by the Federal Deposit Insur-
ance Corporation or collateralized by deposit of securities with the secretary-
treasurer of the corporation, as, and to the extent not covered by insurance or
guarantee, with securities which are eligible for securing the deposits of the
state or counties, school districts, cities, or villages of the state; certificates of
deposit of capital stock financial institutions as provided by section 77-2366;
certificates of deposit of qualifying mutual financial institutions as provided by
section 77-2365.01; repurchase agreements which are fully secured by any of
such securities or obligations which may be unsecured and unrated, including
investment agreements, of any corporation, national bank, capital stock finan-
cial institution, qualifying mutual financial institution, bank holding company,
insurance company, or trust company which has outstanding debt obligations
which are rated by a nationally recognized rating agency in one of the three
highest rating categories established by such rating agency; or any obligations
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or securities which may from time to time be legally purchased by governmen-
tal subdivisions of this state pursuant to subsection (1) of section 77-2341;

(2) To collect fees and charges the corporation determines to be reasonable in
connection with its loans, advances, insurance commitments, and servicing;

(3) To cooperate with and exchange services, personnel, and information
with any federal, state, or local governmental agencies;

(4) To sell, assign, or otherwise dispose of at public or private sale, with or
without public bidding, any mortgage or other obligations held by the corpora-
tion; and

(5) To do any act necessary or convenient to the exercise of the powers
granted by the Conservation Corporation Act or reasonably implied from it.

Source: Laws 1981, LB 385, § 14; Laws 1985, LB 387, § 9; Laws 1989,
LB 33, § 2; Laws 1989, LB 221, § 1; Laws 2001, LB 362, § 3;
Laws 2009, LB259, § 1.

ARTICLE 48
FARM MEDIATION

Section
2-4801. Act, how cited.
2-4816. Repealed. Laws 2009, LB 101, § 3.

2-4801 Act, how cited.

Sections 2-4801 to 2-4815 shall be known and may be cited as the Farm
Mediation Act.

Source: Laws 1988, LB 664, § 1; Laws 2009, LB101, § 1.

2-4816 Repealed. Laws 2009, LB 101, § 3.

ARTICLE 49
CLIMATE ASSESSMENT

Section
2-4901. Climate Assessment Response Committee; created; members; expenses; meet-
ings.

2-4901 Climate Assessment Response Committee; created; members; ex-
penses; meetings.

(1) The Climate Assessment Response Committee is hereby created. The office
of the Governor shall be the lead agency and shall oversee the committee and
its activities. The committee shall be composed of representatives appointed by
the Governor with the approval of a majority of the Legislature from livestock
producers, crop producers, the Nebraska Emergency Management Agency, and
the Conservation and Survey Division and Cooperative Extension Service of the
University of Nebraska. The Director of Agriculture or his or her designee, the
chief executive officer of the Department of Health and Human Services or his
or her designee, and the Director of Natural Resources or his or her designee
shall be ex officio members of the committee. Representatives from the federal
Consolidated Farm Service Agency and Federal Crop Insurance Corporation
may also serve on the committee at the invitation of the Governor. The
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chairperson of the Committee on Agriculture of the Legislature and the chair-
person of the Committee on Natural Resources of the Legislature shall be
nonvoting, ex officio members of the committee. The Governor may appoint a
member of the Governor’s Policy Research Office and any other state agency
representatives or invite any other federal agencies to name representatives as
he or she deems necessary. The Governor shall appoint one of the Climate
Assessment Response Committee members to serve as the chairperson of the
committee. Committee members shall be reimbursed for actual and necessary
expenses as provided in sections 81-1174 to 81-1177.

(2) The committee shall meet at least twice each year and shall meet more
frequently (a) at the call of the chairperson, (b) upon request of a majority of
the committee members, and (¢) during periods of drought or other severe
climate situations.

(3) The chairperson may establish subcommittees and may invite representa-
tives of agencies other than those with members on the committee to serve on
such subcommittees.

(4) Any funds for the activities of the committee and for other climate-related
expenditures may be appropriated directly to the office of the Governor for
contracting with other agencies or persons for tasks approved by the commit-
tee.

Source: Laws 1992, LB 274, § 1; Laws 1996, LB 43, § 1; Laws 1996, LB
1044, § 43; Laws 1999, LB 403, § 5; Laws 2000, LB 900, § 63;
Laws 2007, LB296, § 22; Laws 2009, LB389, § 1.

ARTICLE 51
BUFFER STRIP ACT

Section
2-5106. Buffer Strip Incentive Fund; created; use; investment.
2-5109. Contractual agreement; terms; payments; renewal.

2-5106 Buffer Strip Incentive Fund; created; use; investment.

The Buffer Strip Incentive Fund is created. Proceeds raised from fees
imposed for the registration of pesticides and earmarked for the fund pursuant
to section 2-2634, proceeds raised from federal grants earmarked for the fund,
and any proceeds raised from public or private donations made to the fund
shall be remitted to the State Treasurer for credit to the fund. The fund shall be
administered by the department to maintain the buffer strip program and for
expenses directly related to the program, including necessary expenses of the
department in carrying out its duties and responsibilities under the Buffer Strip
Act, except that transfers may be made from the fund to the General Fund at
the direction of the Legislature. The annual cost of administering the buffer
strip program shall not exceed ten percent of the total annual proceeds credited
to the Buffer Strip Incentive Fund. Such administrative costs shall include
funds allocated by the department to the districts for their administrative costs.
Any money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 1998, LB 1126, § 6; Laws 2009, LB98, § 5; Laws 2009,

First Spec. Sess., LB3, § 6.
Effective date November 21, 2009.
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Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

2-5109 Contractual agreement; terms; payments; renewal.

(1) Upon approval of an application by the district and the department, the
district shall enter into a contractual agreement with the applicant for the land
included in the buffer strip. The agreement shall include a provision that the
applicant shall maintain the buffer strip in accordance with the approved plan
during the term of the rental agreement. The agreement may also include a
provision that the applicant shall not apply specified fertilizers on buffered
fields between designated dates. Failure to maintain the buffer strip in accor-
dance with the plan shall be cause for all future payments under the agreement
to be forfeited and shall be cause for the recovery by the department of any
payments previously made. Upon submission of a copy of the agreement to the
department, it shall authorize the State Treasurer to transfer funds to the
district from the Buffer Strip Incentive Fund in an amount equal to the total
amount of funds due for the agreement in that district that year. Such transfer
shall be made as soon as funds are available.

(2) If the applicant does not receive reimbursement from any other source for
the land included in the buffer strip, the district shall pay the applicant
annually an amount not to exceed two hundred fifty dollars per acre or fraction
thereof included in the buffer strip.

(3) If the applicant receives reimbursement from any other source for the
land included in the buffer strip, the district shall pay the applicant annually an
amount not to exceed two hundred fifty dollars per acre included in the buffer
strip, minus the amount of the other reimbursement.

(4) The actual amount of any payment made to an applicant under subsection
(2) or (3) of this section shall be determined by the district using the sliding
scale provided in rules and regulations adopted and promulgated pursuant to
section 2-5111. Such amount shall be included as part of the application
submitted to the department.

(5) Contractual agreements pursuant to this section shall be for a minimum
term of five years and a maximum term of ten years.

(6) Following the expiration of any contractual agreement pursuant to this
section, the applicant may apply to renew the agreement. Any application for
renewal of an agreement shall be made in accordance with sections 2-5107 to
2-5109 and shall be considered with any new applications.

Source: Laws 1998, LB 1126, § 9; Laws 2008, LB790, § 1.

ARTICLE 54

AGRICULTURAL OPPORTUNITIES AND
VALUE-ADDED PARTNERSHIPS ACT

Section

2-5413. Act, how cited.

2-5414. Legislative findings.

2-5416. Purposes of act.

2-5419. Grants; use.

2-5420. Application process; priority; restriction on use of grant funds.

2-5413 Act, how cited.
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Sections 2-5413 to 2-5424 shall be known and may be cited as the Agricultur-
al Opportunities and Value-Added Partnerships Act. The act terminates on
January 1, 2015.

Source: Laws 2005, LB 90, § 4; Laws 2009, LB164, § 1.
Termination date January 1, 2015.

2-5414 Legislative findings.
(1) The Legislature finds that:

(a) There is a serious economic crisis in the agricultural and rural sectors of
Nebraska’s economyj;

(b) There is a need in such sectors to develop strategies and programs to
create genuine economic opportunities that enable people to improve their
incomes, avoid poverty, build assets, and develop their capacity to contribute to
the betterment of their communities;

(c) Strong communities enable local residents to be more self-sufficient,
which contributes to the overall strength and well-being of Nebraska; and

(d) Adding value to agricultural products offers farmers and ranchers the
potential to obtain a larger share of food dollars.

(2) The Legislature further finds that there is a need to:

(a) Support self-employment and small-scale entrepreneurship in both agri-
cultural and nonagricultural activities;

(b) Enhance income and opportunities for farming and ranching operations
to stem the decline in the number of such operations;

(c) Develop strategies and programs to increase the farming and ranching
operations’ share of the food-system profit;

(d) Build the capacity of farming and ranching operations and small rural
businesses to benefit from the development of electronic commerce, including
the implementation of electronic scanners or point-of-sale devices to expand the
ability of Nebraskans to utilize federally subsidized food and nutrition program
benefits at farmers markets; and

(e) Strengthen value-added enterprises by promoting strategic partnerships
and networks through multigroup cooperation.

Source: Laws 2005, LB 90, § 5; Laws 2010, LB986, § 1.
Effective date July 15, 2010.
Termination date January 1, 2015.

2-5416 Purposes of act.

The purposes of the Agricultural Opportunities and Value-Added Partnerships
Act are to:

(1) Support small enterprise formation in the agricultural sector of Nebras-
ka’s rural economy, including innovative cooperative efforts for value-added
enterprises;

(2) Support the development of agricultural communities and economic
opportunity through innovative partnerships among farming and ranching
operations, rural communities, and businesses for the development of value-
added agricultural products;
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(3) Encourage collaboration between farming and ranching operations and
between farming and ranching operations and communities, government, and
businesses as well as between communities and regions;

(4) Strengthen the value-added production industry by promoting strategic
partnerships and networks through multigroup cooperation for the creation of
employment opportunities in the value-added agriculture industry;

(5) Enhance the income and opportunity for farming and ranching operations
in Nebraska in order to stem the decline in their numbers;

(6) Increase the farming and ranching operations’ share of the food-system
profit;

(7) Enhance opportunities for farming and ranching operations to participate
in electronic commerce and new and emerging markets that strengthen rural
economic opportunities, including the implementation of electronic scanners or
point-of-sale devices to expand the ability of Nebraskans to utilize federally
subsidized food and nutrition program benefits at farmers markets; and

(8) Encourage the production and marketing of specialty crops in Nebraska
and to support the creation and development of agricultural enterprises and
businesses that produce and market specialty crops in Nebraska.

Source: Laws 2005, LB 90, § 7; Laws 2007, LB69, § 2; Laws 2010,
LB986, § 2.
Effective date July 15, 2010.
Termination date January 1, 2015.

2-5419 Grants; use.

(1) Grants under the Agricultural Opportunities and Value-Added Partner-
ships Act shall be used to support projects in the following areas:

(a) Research;
(b) Education and training;
(c) Market development;

(d) Nonadministrative business planning assistance, feasibility and market
studies, capitalization plans, and technical assistance;

(e) Development of cooperatives;
(f) Community and multicommunity initiatives;

(g) Creation, retention, and transfer of value-added agricultural business
initiatives in rural communities;

(h) Efforts to obtain startup or working capital or other capital expenditures
necessary for the development of the project;

(i) Community-based, farmer-owned, or rancher-owned value-added initia-
tives;

(j) The purchase of electronic scanners or point-of-sale devices to expand the
ability of Nebraskans to utilize federally subsidized food and nutrition program
benefits at farmers markets, and for the marketing, promotion, and outreach
related to such federal programs; and

(k) Other activities that are deemed necessary to fulfill the purposes specified
in section 2-5416.
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(2) Such projects shall demonstrate the ability to provide private new enter-
prise formation or expanded incomes and economic opportunities for existing
enterprises.

Source: Laws 2005, LB 90, § 10; Laws 2010, LB986, § 3.
Effective date July 15, 2010.
Termination date January 1, 2015.

2-5420 Application process; priority; restriction on use of grant funds.

(1) To be eligible for a grant under the Agricultural Opportunities and Value-
Added Partnerships Act, an applicant shall:

(a) Document a matching amount in money or in-kind contributions or a
combination of both equal to twenty-five percent of the grant funds requested,
except that if the grant funds will be used to acquire or lease a building or
equipment to be used in a farming or ranching operation or in a private
enterprise, an applicant shall provide a matching amount in money and in-kind
contribution of no less than fifty percent of the grant funds requested of which
the matching amount in money shall be no less than twenty-five percent of the
grant funds requested;

(b) Specify measurable goals and expected outcomes for the project for which
the grant funds are requested; and

(c) Specify an evaluation and impact assessment process or procedure for the
project for which the grant funds are requested.

(2) Priority for the awarding of grants may be given to applicants that provide
a matching amount in money.

(3) Whenever grant funds are used to acquire or lease a building or equip-
ment to be used in a farming or ranching operation or in a private enterprise,
any removal from the state or resale of the building or equipment within three
years after the date of award of the grant funds without the prior approval of
the Department of Economic Development shall be deemed a utilization or
diversion of grant funds to a purpose or expenditure not specified or contem-
plated in the application or terms of the award of the grant for purposes of
section 2-5421.

Source: Laws 2005, LB 90, § 11; Laws 2008, LB789, § 1.
Termination date January 1, 2015.
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CHAPTER 3
AERONAUTICS

Article.
1. General Provisions. 3-126, 3-129.01.
3. Airport Zoning. 3-303, 3-304.

ARTICLE 1
GENERAL PROVISIONS

Section
3-126. Department of Aeronautics Cash Fund; created; use; investment.
3-129.01. Repealed. Laws 2010, LB 216, § 1.

3-126 Department of Aeronautics Cash Fund; created; use; investment.

The Department of Aeronautics Cash Fund is created. All money received by
the department pursuant to the State Aeronautics Department Act shall be
remitted to the State Treasurer for credit to the fund. The department is
authorized, whether acting for this state, as the agent of any of its municipali-
ties, or as the agent of any person owning a privately owned public use airport,
or when requested by the United States Government or any agency or depart-
ment thereof, to disburse such money. Transfers may be made from the fund to
the General Fund at the direction of the Legislature through June 30, 2011. Any
money in the Department of Aeronautics Cash Fund available for investment
shall be invested by the state investment officer pursuant to the Nebraska
Capital Expansion Act and the Nebraska State Funds Investment Act.

Source: Laws 1945, c. 5, § 7(4), p. 88; Laws 1965, c. 17, § 1, p. 150; Laws
1969, c. 584, § 32, p. 2360; Laws 1978, LB 637, § 1; Laws 1995,
LB 7, § 25; Laws 1995, LB 609, § 9; Laws 2009, First Spec. Sess.,
LB3,8§ 7.
Effective date November 21, 2009.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

3-129.01 Repealed. Laws 2010, LB 216, § 1.

ARTICLE 3
AIRPORT ZONING

Section
3-303. Airport hazard; zoning regulations.
3-304. Zoning board; members; appointment; terms.

3-303 Airport hazard; zoning regulations.

In order to prevent the creation or establishment of airport hazards, every
political subdivision that has adopted a comprehensive plan and zoning regula-
tions and has an airport hazard area within the area of its zoning jurisdiction,
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shall adopt, administer, and enforce, under the police power and in the manner
and upon the conditions hereinafter prescribed, airport zoning regulations for
such airport hazard area, which regulations shall meet the minimum regula-
tions as prescribed by the Department of Aeronautics for the airport classifica-
tions for each airport and may divide such area into zones and, within such
zones, specify the land uses permitted and regulate and restrict the height to
which the structures and trees may be erected or allowed to grow.

Source: Laws 1945, c. 233, § 3(1), p. 683; Laws 1961, c. 9, § 1, p. 96;
Laws 2010, LB512, § 1.
Effective date July 15, 2010.

3-304 Zoning board; members; appointment; terms.

Where an airport is owned or controlled by a political subdivision and any
airport hazard area appertaining to such airport is located outside the area
regulated by zoning regulations adopted pursuant to section 3-303, the political
subdivision owning or controlling the airport and the political subdivision
within which the airport hazard area is located may, by ordinance or resolution
duly adopted, create a joint airport zoning board, which board shall have the
same power to adopt, administer, and enforce airport zoning regulations
applicable to the airport hazard area in question as that vested by section 3-303
in the political subdivision within whose area of zoning jurisdiction such area is
located. Each such joint board shall have two representatives appointed by
each political subdivision participating in its creation as members thereof and
also a chairperson elected by a majority of the members so appointed. The term
of each member shall be four years, except as otherwise provided in this
section. Board members who have served more than two years as of March 1,
1984, shall continue to serve for two more years. Board members who have
served less than two years as of March 1, 1984, shall continue to serve for four
more years.

Source: Laws 1945, c. 233, § 3(2), p. 683; Laws 1961, c. 9, § 2, p. 96;
Laws 1984, LB 837, § 1; Laws 2010, LB512, § 2.
Effective date July 15, 2010.
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CHAPTER 4
ALIENS

Section

4-108. Public benefits; state agency or political subdivision; verification of lawful
presence; employee; participation in retirement system; restriction.

4-109. Public benefits, defined.

4-110. Public benefits; verification of lawful presence; exemptions.

4-111. Public benefits; verification of lawful presence; attestation required.

4-112. Public benefits; applicant; eligibility; verification; presumption.

4-113. Public benefits; state agency; annual report.

4-114. Public employer and public contractor; register with and use federal immigra-
tion verification system; Department of Labor; duties.

4-108 Public benefits; state agency or political subdivision; verification of
lawful presence; employee; participation in retirement system; restriction.

(1) Notwithstanding any other provisions of law, unless exempted from
verification under section 4-110 or pursuant to federal law, no state agency or
political subdivision of the State of Nebraska shall provide public benefits to a
person not lawfully present in the United States.

(2) Except as provided in section 4-110 or if exempted by federal law, every
agency or political subdivision of the State of Nebraska shall verify the lawful
presence in the United States of any person who has applied for public benefits
administered by an agency or a political subdivision of the State of Nebraska.
This section shall be enforced without regard to race, religion, gender, ethnici-
ty, or national origin.

(3) On and after October 1, 2009, no employee of a state agency or political
subdivision of the State of Nebraska shall be authorized to participate in any
retirement system, including, but not limited to, the systems provided for in the
County Employees Retirement Act, the Judges Retirement Act, the Nebraska
State Patrol Retirement Act, the School Employees Retirement Act, and the
State Employees Retirement Act, unless the employee (a) is a United States
citizen or (b) is a qualified alien under the federal Immigration and Nationality
Act, 8 U.S.C. 1101 et seq., as such act existed on January 1, 2009, and is
lawfully present in the United States.

Source: Laws 2009, LB403, § 1.

Cross References

County Employees Retirement Act, see section 23-2331.
Judges Retirement Act, see section 24-701.01.

Nebraska State Patrol Retirement Act, see section 81-2014.01.
School Employees Retirement Act, see section 79-901.

State Employees Retirement Act, see section 84-1331.

4-109 Public benefits, defined.

For purposes of sections 4-108 to 4-113, public benefits means any grant,
contract, loan, professional license, commercial license, welfare benefit, health
payment or financial assistance benefit, disability benefit, public or assisted
housing benefit, postsecondary education benefit involving direct payment of]
financial assistance, food assistance benefit, or unemployment benefit or any
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other similar benefit provided by or for which payments or assistance are
provided to an individual, a household, or a family eligibility unit by an agency
of the United States, the State of Nebraska, or a political subdivision of the
State of Nebraska.

Source: Laws 2009, LB403, § 2.

4-110 Public benefits; verification of lawful presence; exemptions.

Verification of lawful presence in the United States pursuant to section 4-108
is not required for:

(1) Any purpose for which lawful presence in the United States is not
restricted by law, ordinance, or regulation;

(2) Assistance for health care services and products, not related to an organ
transplant procedure, that are necessary for the treatment of an emergency
medical condition, including emergency labor and delivery, manifesting itself
by acute symptoms of sufficient severity, including severe pain, such that the
absence of immediate medical attention could reasonably be expected to result
in (a) placing the patient’s health in serious jeopardy, (b) serious impairment to
bodily functions, or (c) serious dysfunction of any bodily organ or part;

(3) Short-term, noncash, in-kind emergency disaster relief;

(4) Public health assistance for immunizations with respect to diseases and
for testing and treatment of symptoms of communicable diseases, whether or
not such symptoms are caused by a communicable disease; or

(5) Programs, services, or assistance necessary for the protection of life or
safety, such as soup kitchens, crisis counseling and intervention, and short-term
shelter, which (a) deliver in-kind services at the community level, including
those which deliver such services through public or private, nonprofit agencies
and (b) do not condition the provision of assistance, the amount of assistance
provided, or the cost of assistance provided on the income or resources of the
recipient.

Source: Laws 2009, LB403, § 3.

4-111 Public benefits; verification of lawful presence; attestation required.

Verification of lawful presence in the United States pursuant to section 4-108
requires that the applicant for public benefits attest in a format prescribed by
the Department of Administrative Services that:

(1) He or she is a United States citizen; or

(2) He or she is a qualified alien under the federal Immigration and National-
ity Act, 8 U.S.C. 1101 et seq., as such act existed on January 1, 2009, and is
lawfully present in the United States.

A state agency or political subdivision of the State of Nebraska may adopt
and promulgate rules and regulations or procedures for the electronic filing of
the attestation required under this section if such attestation is substantially
similar to the format prescribed by the Department of Administrative Services.

Source: Laws 2009, LB403, § 4.

4-112 Public benefits; applicant; eligibility; verification; presumption.

For any applicant who has executed a document described in subdivision (2)
of section 4-111, eligibility for public benefits shall be verified through the
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Systematic Alien Verification for Entitlements Program operated by the United
States Department of Homeland Security or an equivalent program designated
by the United States Department of Homeland Security. Until such verification
of eligibility is made, such attestation may be presumed to be proof of lawful
presence for purposes of sections 4-108 to 4-113 unless such verification is
required before providing the public benefit under another provision of state or
federal law.

Source: Laws 2009, LB403, § 5.

4-113 Public benefits; state agency; annual report.

Each state agency which administers any program of public benefits shall
provide an annual report not later than January 31 for the prior year to the
Governor and the Clerk of the Legislature with respect to compliance with
sections 4-108 to 4-113. The report shall include, but not be limited to, the total
number of applicants for benefits and the number of applicants rejected
pursuant to such sections.

Source: Laws 2009, LB403, § 6.

4-114 Public employer and public contractor; register with and use federal
immigration verification system; Department of Labor; duties.

(1) For purposes of this section:

(a) Federal immigration verification system means the electronic verification
of the work authorization program of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, 8 U.S.C. 1324a, known as the E-Verify
Program, or an equivalent federal program designated by the United States
Department of Homeland Security or other federal agency authorized to verify
the work eligibility status of a newly hired employee pursuant to the Immigra-
tion Reform and Control Act of 1986;

(b) Public contractor means any contractor or his or her subcontractor who
is awarded a contract by a public employer for the physical performance of
services within the State of Nebraska; and

(c) Public employer means any agency or political subdivision of the State of
Nebraska.

(2) Every public employer and public contractor shall register with and use a
federal immigration verification system to determine the work eligibility status
of new employees physically performing services within the State of Nebraska.
Every contract between a public employer and public contractor shall contain a
provision requiring the public contractor to use a federal immigration verifica-
tion system to determine the work eligibility status of new employees physically
performing services within the State of Nebraska.

(3) For two years after October 1, 2009, the Department of Labor shall make
available to all private employers information regarding the federal immigra-
tion verification system and encouraging the use of the federal immigration
verification system. The department shall report to the Legislature no later than
December 1, 2011, on the use of a federal immigration verification system by
Nebraska employers.

(4) This section does not apply to contracts awarded by a public employer
prior to October 1, 2009.

Source: Laws 2009, LB403, § 7.
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CHAPTER 7
ATTORNEYS AT LAW

Article.
2. Legal Education for Public Service Loan Repayment Act. 7-201 to 7-209.

ARTICLE 2
LEGAL EDUCATION FOR PUBLIC SERVICE LOAN REPAYMENT ACT

Section

7-201. Act, how cited.

7-202. Legislative findings.

7-203. Terms, defined.

7-204. Legal Education for Public Service Loan Repayment Board; created; members.

7-205. Board; chairperson; meetings; expenses.

7-206. Legal education for public service loan repayment program; rules and regula-
tions; contents.

7-207. Commission on Public Advocacy; applications; board; recommendations; certifi-
cation of recipients.

7-208. Commission on Public Advocacy; solicit and receive donations.

7-209. Legal Education for Public Service Loan Repayment Fund; created; investment.

7-201 Act, how cited.

Sections 7-201 to 7-209 shall be known and may be cited as the Legal
Education for Public Service Loan Repayment Act.

Source: Laws 2008, LB1014, § 19.

7-202 Legislative findings.

The Legislature finds that many attorneys graduate from law school with
substantial educational debt that prohibits many from considering public legal
service work. A need exists for public legal service entities to hire competent
attorneys. The public is better served by competent and qualified attorneys
working in the area of public legal service. Programs providing educational
loan forgiveness will encourage law students and other attorneys to seek
employment in the area of public legal service and will enable public legal
service entities to attract and retain qualified attorneys.

Source: Laws 2008, LB1014, § 20.

7-203 Terms, defined.
For purposes of the Legal Education for Public Service Loan Repayment Act:

(1) Board means the Legal Education for Public Service Loan Repayment
Board;

(2) Educational loans means loans received as an educational benefit, schol-
arship, or stipend toward a juris doctorate degree and either (a) made, insured,
or guaranteed by a governmental unit or (b) made under a program funded in
whole or in part by a governmental unit or nonprofit institution; and
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(3) Public legal service means providing legal service to indigent persons
while employed by a tax-exempt charitable organization.

Source: Laws 2008, LB1014, § 21.

7-204 Legal Education for Public Service Loan Repayment Board; created;
members.

The Legal Education for Public Service Loan Repayment Board is created.
The board shall consist of the director of Legal Aid of Nebraska, the deans of]
Creighton School of Law and the University of Nebraska College of Law, a
student from each law school selected by the dean of the law school, a member
of the Nebraska State Bar Association selected by the president of the associa-
tion, and the chief counsel of the Commission on Public Advocacy.

Source: Laws 2008, LB1014, § 22.

7-205 Board; chairperson; meetings; expenses.

The board shall select one of its members to be chairperson. The board shall
meet as necessary to carry out its duties, but shall meet at least annually. The
members shall serve without compensation but shall be reimbursed for their
actual and necessary expenses as provided in sections 81-1174 to 81-1177.

Source: Laws 2008, LB1014, § 23.

7-206 Legal education for public service loan repayment program; rules and
regulations; contents.

The board shall develop and recommend to the Commission on Public
Advocacy rules and regulations that will govern the legal education for public
service loan repayment program. The rules and regulations shall include:

(1) Recipients shall be full-time, salaried attorneys working for a tax-exempt
charitable organization and whose primary duties are public legal service;

(2) Loan applicants shall pay an application fee established by the rules and
regulations at a level anticipated to cover all or most of the administrative costs
of the program. All application fees shall be remitted to the State Treasurer for
credit to the Legal Education for Public Service Loan Repayment Fund. Every
effort shall be made to minimize administrative costs and the application fee;

(3) The maximum annual loan amount, which initially shall not exceed six
thousand dollars per year per recipient, shall be an amount which is sufficient
to fulfill the purposes of recruiting and retaining public legal service attorneys
in occupations and areas with unmet needs, including attorneys to work in
rural areas and attorneys with skills in languages other than English. The board
may recommend adjustments of the loan amount annually to the commission to
account for inflation and other relevant factors;

(4) Loans shall be made only to refinance existing educational loans;

(5) A general program structure of loan forgiveness shall be established that
qualifies for the tax benefits provided in section 108(f) of the Internal Revenue
Code, as defined in section 49-801.01; and

(6) Other criteria for loan eligibility, application, payment, and forgiveness
necessary to carry out the purposes of the Legal Education for Public Service
Loan Repayment Act.

Source: Laws 2008, LB1014, § 24.
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7-207 Commission on Public Advocacy; applications; board; recommenda-
tions; certification of recipients.

The Commission on Public Advocacy shall accept applications for loan
forgiveness on an annual basis from qualified persons and shall present those
applications to the board for its consideration. The board shall make recom-
mendations for loans to the commission, and the commission shall certify the
eligible recipients and the loan amount per recipient. The loans awarded to the
recipients shall come from funds appropriated by the Legislature and any other
funds that may be available from the Legal Education for Public Service Loan
Repayment Fund.

Source: Laws 2008, LB1014, § 25.

7-208 Commission on Public Advocacy; solicit and receive donations.

The Commission on Public Advocacy may solicit and receive donations from
law schools, corporations, nonprofit organizations, bar associations, bar foun-
dations, law firms, individuals, or other sources for purposes of the Legal
Education for Public Service Loan Repayment Act. The donations shall be
remitted to the State Treasurer for credit to the Legal Education for Public
Service Loan Repayment Fund.

Source: Laws 2008, LB1014, § 26.

7-209 Legal Education for Public Service Loan Repayment Fund; created;
investment.

The Legal Education for Public Service Loan Repayment Fund is created.
The fund shall consist of funds donated to the legal education for public service
loan repayment program pursuant to section 7-208 and application fees collect-
ed under the Legal Education for Public Service Loan Repayment Act. Any
money in the fund available for investment shall be invested by the state
investment officer pursuant to the Nebraska Capital Expansion Act and the
Nebraska State Funds Investment Act.

Source: Laws 2008, LB1014, § 27.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.
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CHAPTER 8
BANKS AND BANKING

Article.
1. General Provisions. 8-101.01 to 8-1,140.
2. Trust Companies. 8-209 to 8-234.
3. Building and Loan Associations. 8-355, 8-374.
6. Assessments and Fees. 8-602.
7. State-Federal Cooperation Acts; Capital Notes.

(a) Federal Banking Act of 1933. 8-702.

9. Bank Holding Companies. 8-908 to 8-918.

10. Nebraska Sale of Checks and Funds Transmission Act. 8-1001 to 8-1019.

11. Securities Act of Nebraska. 8-1110 to 8-1123.

15. Acquisition or Merger of Financial Institutions.

(a) State-Chartered Banks and Industrial Loan and Investment Companies.
8-1502.
(¢) Cross-Industry Acquisition or Merger of Financial Institution. 8-1510.
21. Interstate Branching by Merger Act of 1997. 8-2102, 8-2106.
26. Credit Report Protection Act. 8-2602 to 8-2609.
ARTICLE 1
GENERAL PROVISIONS

Section

8-101.01. Act, how cited.

8-112. Director of Banking and Finance; records required; list of borrowers; disclo-
sures prohibited; confidential records.

8-113. Unauthorized use of word bank or its derivatives; penalty.

8-115.01. Banks; new charter; transfer of charter; procedure.

8-116. Banks; capital stock; amount required.

8-117. Conditional bank charter; application; contents; hearing; notice; expenses;
conversion to full bank charter; extension; written request; notice of
expiration.

8-120. Corporation; application to conduct, merge, or transfer bank; contents.

8-122. Issuance of charter to transact business.

8-133. Rate of interest; inducements prohibited; penalties; pledge of letters of credit
authorized; notice required.

8-142. Loans; excessive amount; violations; penalty.

8-143. Loans; excessive amount; violations; forfeiture of charter; directors’ personal

liability.

8-143.01. Extension of credit; limits; written report; credit report; violation; penalty;

powers of director.

8-157. Branch banking; Director of Banking and Finance; powers.
8-157.01. Financial institution; electronic terminals; use; user financial institution.
8-162.02. State-chartered bank; fiduciary account controlled by trust department;

collateral; public funds exempt.

8-163. Dividends; withdrawal of capital or surplus prohibited; not made; when.
8-183.04. State or federal savings association; mutual savings association; retention of

mutual form authorized.

8-1,140.  Federally chartered bank; bank organized under laws of Nebraska; rights,

privileges, benefits, and immunities; exception.

8-101.01 Act, how cited.
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Sections 8-101 to 8-1,140 shall be known and may be cited as the Nebraska
Banking Act.
Source: Laws 1998, LB 1321, § 32; Laws 1999, LB 396, § 4; Laws 2009,
LB327,§ 1; Laws 2010, LB891, § 1.
Effective date March 4, 2010.

8-112 Director of Banking and Finance; records required; list of borrowers;
disclosures prohibited; confidential records.

(1) The director shall keep, as records of his or her office, proper books
showing all acts, matters, and things done under the jurisdiction of the
department. Neither the director nor anyone connected with the department
shall in any instance disclose the name of any depositor or debtor of any
financial institution or other entity regulated by the department or the amount
of his or her deposit or debt to anyone, except insofar as may be necessary in
the performance of his or her official duty, except that the department may
maintain a record of borrowers from the financial institutions in this state and
may give information concerning the total liabilities of any such borrowers to
any financial institution owning obligations of such borrowers.

(2) Examination reports, investigation reports, and documents and informa-
tion relating to such reports are confidential records of the department and
may be released or disclosed only (a) insofar as is necessary in the performance
of the official duty of the department or (b) pursuant to a properly issued
subpoena to the department and upon entry of a protective order from a court
of competent jurisdiction to protect and keep confidential the names of borrow-
ers or depositors or to protect the public interest.

(3) Examination reports, investigation reports, and documents and informa-
tion relating to such reports remain confidential records of the department,
even if such examination reports, investigation reports, and documents and
information relating to such reports are transmitted to a financial institution or
other entity regulated by the department which is the subject of such reports or
documents and information, and may not be otherwise released or disclosed by
any such financial institution or other entity regulated by the department.

(4) The restrictions listed in subsections (2) and (3) of this section shall also
apply to any representative or agent of the financial institution or other entity
regulated by the department.

(5) If examination reports, investigation reports, or documents and informa-
tion relating to such reports are subpoenaed from the department, the party
issuing the subpoena shall give notice of the issuance of such subpoena at least
three business days in advance of the entry of a protective order to the financial
institution or other entity regulated by the department which is the subject of
such reports or documents and information, unless the financial institution or
other entity regulated by the department is already a party to the underlying
proceeding or unless such notice is otherwise prohibited by law or by court
order.

Source: Laws 1923, c. 191, § 35, p. 457; Laws 1929, c. 38, § 18, p. 166;
C.S.1929, § 8-119; Laws 1933, c¢. 18, § 14, p. 142;
C.S.Supp.,1941, § 8-119; R.S.1943, § 8-116; Laws 1963, c. 29,
§ 12, p. 138; Laws 1987, LB 2, § 1; Laws 1996, LB 1053, § 3;
Laws 1997, LB 137, § 2; Laws 1999, LB 396, § 6; Laws 2009,
LB327, § 3.
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8-113 Unauthorized use of word bank or its derivatives; penalty.

(1) No individual, firm, company, corporation, or association doing business
in the State of Nebraska, unless organized as a bank under the Nebraska
Banking Act or the authority of the federal government, or as a building and
loan association, savings and loan association, or savings bank under Chapter
8, article 3, or the authority of the federal government, shall use the word bank
or any derivative thereof as any part of a title or description of any business
activity.

(2) This section does not apply to:

(a) Banks, building and loan associations, savings and loan associations, or
savings banks chartered and supervised by a foreign state agency;

(b) Bank holding companies registered pursuant to section 8-913 if the term
holding company is also used as any part of the title or description of any
business activity or if the derivative banc is used;

(c) Affiliates or subsidiaries of (i) a bank organized under the Nebraska
Banking Act or the authority of the federal government or chartered and
supervised by a foreign state agency, (ii) a building and loan association,
savings and loan association, or savings bank organized under Chapter 8,
article 3, or the authority of the federal government or chartered and super-
vised by a foreign state agency, or (iii) a bank holding company registered
pursuant to section 8-913 if the term holding company is also used as any part
of the title or description of any business activity or if the derivative banc is
used;

(d) Organizations substantially owned by (i) a bank organized under the
Nebraska Banking Act or the authority of the federal government or chartered
and supervised by a foreign state agency, (ii) a building and loan association,
savings and loan association, or savings bank organized under Chapter 8,
article 3, or the authority of the federal government or chartered and super-
vised by a foreign state agency, (iii) a bank holding company registered
pursuant to section 8-913 if the term holding company is also used as any part
of the title or description of any business activity or if the derivative banc is
used, or (iv) any combination of entities listed in subdivisions (i) through (iii) of
this subdivision;

(e) Mortgage bankers licensed or registered under the Residential Mortgage
Licensing Act, if the word mortgage immediately precedes the word bank or its
derivative;

(f) Organizations which are described in section 501(c)(3) of the Internal
Revenue Code as defined in section 49-801.01, which are exempt from taxation
under section 501(a) of the code, and which are not providing or arranging for
financial services subject to the authority of the department, a foreign state
agency, or the federal government;

(g) Trade associations which are exempt from taxation under section
501(c)(6) of the code and which represent a segment of the banking or savings
and loan industries, and any affiliate or subsidiary thereof;

(h) Firms, companies, corporations, or associations which sponsor incentive-
based solid waste recycling programs that issue reward points or credits to
persons for their participation therein; and
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(i) Such other firms, companies, corporations, or associations as have been in
existence and doing business prior to December 1, 1975, under a name
composed in part of the word bank or some derivative thereof.

(3) This section does not apply to an individual, firm, company, corporation,
or association doing business in Nebraska which uses the word bank or any
derivative thereof as any part of a title or description of any business activity if
such use is unlikely to mislead or confuse the public or give the impression that
such individual, firm, company, corporation, or association is lawfully orga-
nized and operating as a bank under the Nebraska Banking Act or the authority
of the federal government, or as a building and loan association, savings and
loan association, or savings bank under Chapter 8, article 3, or the authority of
the federal government.

(4) Any violation of this section shall be a Class V misdemeanor.

Source: Laws 1921, c. 297, § 1, p. 949; Laws 1921, c. 313, § 1, p. 1000;
C.S.1922, § 7985; Laws 1929, c. 37, § 1, p. 155; C.S.1929,
§ 8-116; Laws 1933, c. 18, § 12, p. 141; C.S.Supp.,1941, § 8-116;
R.S.1943, § 8-113; Laws 1963, c. 29, § 13, p. 139; Laws 1977, LB
40, § 38; Laws 1987, LB 2, § 2; Laws 1998, LB 1321, § 2; Laws
2004, LB 999, § 1; Laws 2005, LB 533, § 1; Laws 2007, LB124,
§ 2; Laws 2009, LB32, § 1; Laws 2009, LB328, § 1; Laws 2010,
LB762, § 1.
Effective date March 4, 2010.

Cross References

Residential Mortgage Licensing Act, see section 45-701.

8-115.01 Banks; new charter; transfer of charter; procedure.

When an application required by section 8-120 is made by a corporation, the
following procedures shall be followed:

(1) Except as provided for in subdivision (2) of this section, when application
is made for a new bank charter, a public hearing shall be held on each
application. Notice of the filing of the application shall be published by the
department for three weeks in a legal newspaper published in or of general
circulation in the county where the applicant proposes to operate the bank. The
date for hearing the application shall be not less than thirty days after the last
publication of notice of hearing and not more than ninety days after the
application has been accepted for filing by the director as substantially com-
plete unless the applicant agrees to a later date. Notice of the filing of the
application shall be sent by the department to all financial institutions located
in the county where the applicant proposes to operate;

(2) When application is made for a new bank charter and the director
determines, in his or her discretion, that the conditions of subdivision (3) of this
section are met, then the public hearing requirement of subdivision (1) of this
section shall only be required if, (a) after publishing a notice of the proposed
application in a newspaper of general circulation in the county where the main
office of the applicant is to be located and (b) after giving notice to all financial
institutions located within such county, the director receives a substantive
objection to the application within fifteen days after the first day of publication;

(3) The director shall consider the following in each application before the
public hearing requirement of subdivision (1) of this section may be waived:
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(a) Whether the experience, character, and general fitness of the applicant
and of the applicant’s officers and directors are such as to warrant belief that
the applicant will operate the business honestly, fairly, and efficiently;

(b) Whether the length of time that the applicant or a majority of the
applicant’s officers, directors, and shareholders have been involved in the
business of banking in this state has been for a minimum of five consecutive
years; and

(c) Whether the condition of financial institutions currently owned by the
applicant, the applicant’s holding company, if any, or the applicant’s officers,
directors, or shareholders is such as to indicate that a hearing on the current
application would not be necessary;

(4) Except as provided in subdivision (6) of this section, when application is
made for transfer of a bank charter and move of the main office of a bank to
any location other than within the corporate limits of the city or village of its
original charter or, if such bank charter is not located in a city or village, then
for transfer outside the county in which it is located, the director shall hold a
hearing on the matter if he or she determines, in his or her discretion, that the
condition of the applicant warrants a hearing. If the director determines that
the condition of the applicant does not warrant a hearing, the director shall (a)
publish a notice of the filing of the application in a newspaper of general
circulation in the county where the proposed main office and charter of the
applicant would be located and (b) give notice of such application to all
financial institutions located within the county where the proposed main office
and charter would be located and to such other interested parties as the
director may determine. If the director receives any substantive objection to the
proposed relocation within fifteen days after the first day of publication, he or
she shall hold a hearing on the application. Notice of a hearing held pursuant
to this subdivision shall be published for two consecutive weeks in a newspaper
of general circulation in the county where the main office would be located.
The date for hearing the application shall be not less than thirty days after the
last publication of notice of hearing and not more than ninety days after the
application has been accepted for filing by the director as substantially com-
plete unless the applicant agrees to a later date. When the persons making
application for transfer of a main office and charter are officers or directors of
the bank, there is a rebuttable presumption that such persons are parties of
integrity and responsibility;

(5) Except as provided in subdivision (6) of this section, when application is
made for a move of any bank’s main office within the city, village, or county, if]
not chartered within a city or village, of its original charter, the director shall
publish notice of the proposed move in a newspaper of general circulation in
the county where the main office of the applicant is located and shall give
notice of such intended move to all financial institutions located within the
county where such bank is located. If the director receives a substantive
objection to such move within fifteen days after publishing such notice, he or
she shall publish an additional notice and hold a hearing as provided in
subdivision (1) of this section;

(6) With the approval of the director, a bank may move its main office and
charter to the location of a branch of the bank without public notice or hearing
as long as (a) the condition of the bank, in the discretion of the director, does
not warrant a hearing and (b) the branch (i) is located in Nebraska, (ii) has
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been in operation for at least one year as a branch of the bank or was acquired
by the bank pursuant to section 8-1506 or 8-1516, and (iii) is simultaneously
relocated to the original main office location;

(7) The director shall send any notice to financial institutions required by this
section by first-class mail, postage prepaid, or electronic mail. Electronic mail
may be used if the financial institution agrees in advance to receive such
notices by electronic mail. A financial institution may designate one office for
receipt of any such notice if it has more than one office located within the
county where such notice is to be sent or a main office in a county other than
the county where such notice is to be sent;

(8) The expense of any publication and mailing required by this section shall
be paid by the applicant; and

(9) Notwithstanding any provision of this section, the director shall take
immediate action on any charter application or applications concerned without
the benefit of a hearing in the case of an emergency so declared by the
Governor, the Secretary of State, and the director.

Source: Laws 1965, c. 25,8 1, p. 191; Laws 1967, ¢. 19, § 2, p. 117; Laws
1973, LB 164, § 3; Laws 1974, LB 721, § 1; Laws 1979, LB 220,
§ 2; Laws 2002, LB 957, § 1; Laws 2003, LB 217, § 2; Laws
2005, LB 533, § 2; Laws 2008, LB851, § 1; Laws 2010, LB890,
§ 1.
Operative date July 15, 2010.

8-116 Banks; capital stock; amount required.

(1) A charter for a bank hereafter organized shall not be issued unless the
corporation applying therefor shall have a surplus of not less than seventy
thousand dollars or seventy percent of its paid-up capital stock, whichever is
greater, and a paid-up capital stock as follows: In villages or counties of less
than one thousand inhabitants, one hundred thousand dollars; in cities, vil-
lages, or counties of one thousand or more and less than twenty-five thousand
inhabitants, not less than one hundred fifty thousand dollars; in cities or
counties of twenty-five thousand or more and less than one hundred thousand
inhabitants, not less than two hundred thousand dollars; and in cities or
counties of one hundred thousand or more inhabitants, not less than five
hundred thousand dollars.

(2) Notwithstanding subsection (1) of this section, the department shall have
the authority to determine the minimum amount of paid-up capital stock and
surplus required for any corporation applying for a bank charter, which
amounts shall not be less than the amounts provided in subsection (1) of this
section.

(3) For purposes of this section, population shall be determined by the most
recent federal decennial census.

Source: Laws 1909, c. 10, § 13, p. 72; R.S.1913, § 292; Laws 1919, c. 190,
tit. V, art. XVI, § 11, p. 689; Laws 1921, c. 297, § 3, p. 950;
C.S.1922, § 7992; Laws 1923, c. 192, § 1, p. 463; C.S.1929,
§ 8-122; Laws 1935, c. 19, § 1, p. 95; C.S.Supp., 1941, § 8-122;
Laws 1943, c. 19, § 3(1), p. 102; R.S.1943, § 8-119; Laws 1959, c.
15, § 3, p. 132; Laws 1961, c. 15, § 1, p. 111; R.R.S.1943,
§ 8-119; Laws 1963, c. 29, § 16, p. 140; Laws 1967, c. 19, § 3, p.
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118; Laws 1973, LB 164, § 4; Laws 1979, LB 220, § 3; Laws
1983, LB 252, § 2; Laws 2002, LB 1094, § 3; Laws 2008, LB851,
§ 2.

8-117 Conditional bank charter; application; contents; hearing; notice; ex-
penses; conversion to full bank charter; extension; written request; notice of
expiration.

(1)(a) The director may grant approval for a conditional bank charter which
may remain inactive for an initial period of up to eighteen months.

(b) The purpose for which a conditional bank charter may be granted is
limited to the acquisition or potential acquisition of a financial institution
which (i) is located in this state or which has a branch in this state and (ii) has
been determined to be troubled or failing by its primary state or federal
regulator.

(2) A person or persons organizing for and desiring to obtain a conditional
bank charter shall make, under oath, and transmit to the department an
application prescribed by the department, to include, but not be limited to:

(a) The name of the proposed bank;
(b) A draft copy of the articles of incorporation of the proposed bank;

(c) The names, addresses, financial condition, and business history of the
proposed stockholders, officers, and directors of the proposed bank;

(d) The sources and amounts of capital that would be available to the
proposed bank; and

(e) A preliminary business plan describing the operations of the proposed
bank.

(3) Upon receipt of a substantially completed application for a conditional
bank charter and payment of the fee required by section 8-602, the director
may, in his or her discretion, hold a public hearing on the application. If a
hearing is to be held, notice of the filing of the application and the date of
hearing thereon shall be published by the department for three weeks in a
minimum of two newspapers with general circulation in Nebraska. The news-
papers shall be selected at the director’s discretion, except that the director
shall consider the county or counties of residence of the proposed members of
the board of directors of the proposed conditional bank charter in making such
selection. The date for hearing the application shall be not less than thirty days
after the last publication of notice of hearing. Notice shall also be sent by first-
class mail to the main office of all financial institutions doing business in the
state. Electronic mail may be used if a financial institution agrees in advance to
receive such notice by electronic mail.

(4) If the director determines that a hearing on the application for a
conditional bank charter is not necessary, then the department shall publish a
notice of the proposed application in a minimum of two newspapers of general
circulation in Nebraska. The newspapers shall be selected in accordance with
subsection (3) of this section. The department shall send notice of the applica-
tion by first-class mail to the main office of all financial institutions doing
business in the state. Electronic mail may be used if a financial institution
agrees in advance to receive such notice by electronic mail. If the director
receives a substantive objection to the application within fifteen days after the

195 2010 Cumulative Supplement



§8-117 BANKS AND BANKING

publication or notice, whichever occurs last, a hearing shall be scheduled on
the application.

(5) The expense of any publication and mailing required by this section shall
be paid by the applicant.

(6) If the department upon investigation and after any public hearing on the
application is satisfied that (a) the stockholders, officers, and directors of the
proposed corporation applying for such conditional bank charter are parties of
integrity and responsibility, (b) the applicant has sufficient sources and
amounts of capital available to the proposed bank, and (c) the applicant has a
business plan describing the operations of the proposed bank that indicates the
proposed bank has a reasonable probability of usefulness and success, the
department shall, upon the payment of any required fees and costs, grant a
conditional bank charter effective for a period not to exceed eighteen months
from the date of issuance.

(7) A conditional bank charter may be converted to a full bank charter upon
proof satisfactory to the department that:

(a) The financial institution to be acquired is in a troubled or failing status as
required by subsection (1) of this section;

(b) The requirements of section 8-110 have been met;
(c) The requirements of section 8-702 have been met;

(d) Capital stock and surplus in amounts determined pursuant to section
8-116 have been paid in;

(e) The fees required by section 8-602 have been paid to the department; and
(f) Any other conditions imposed by the director have been complied with.

(8) A conditional bank charter may be extended for successive periods of one
year if the holder of the charter files a written request for an extension of such
charter at least ninety days prior to the expiration date of such charter. Such
request shall be accompanied by (a) any information deemed necessary by the
department to assure itself that the requirements of subsection (6) of this
section continue to be met and (b) the fee required by section 8-602.

(9) The department shall issue a notice of expiration of a conditional bank
charter if eighteen months have passed since the issuance of such charter and
the holder of such charter (a) has not converted to a full bank charter pursuant
to subsection (7) of this section, (b) has not made a request for an extension
pursuant to subsection (8) of this section, or (c) has made a request for an
extension pursuant to subsection (8) of this section which was not approved by
the department.

Source: Laws 2010, LB891, § 2.
Effective date March 4, 2010.

8-120 Corporation; application to conduct, merge, or transfer bank; contents.

(1) Every corporation organized for and desiring to conduct a bank or to
conduct a bank for purposes of a merger with an existing bank shall make
under oath and transmit to the department a complete detailed application
giving (a) the name of the proposed bank; (b) a certified copy of the articles of
incorporation; (c) the names of the stockholders; (d) the county, city, or village
and the exact location therein in which such bank is proposed to be located; (e)
the nature of the proposed banking business; (f) the proposed amounts of paid-
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up capital stock and surplus, and the items of actual cash and property, as
reported and approved at a meeting of the stockholders, to be included in such
amounts; and (g) a statement that at least twenty percent of the amounts stated
in subdivision (f) of this subsection have in fact been paid in to the corporation
by its stockholders.

(2) In the case of a merger, the existing bank which is to be merged into shall
complete an application and meet the requirements of this section.

(3) This section also applies when application is made for transfer of a bank
charter and move of a bank’s main office to any location other than (a) within
the corporate limits of the city or village of its original charter, (b) within the
county in which it is located if such bank charter is not located in a city or
village, or (c) as provided in subdivision (6) of section 8-115.01.

Source: Laws 1909, c. 10, § 15, p. 74; R.S.1913, § 294; Laws 1919, c. 190,
tit. V, art. XVI, § 15, p. 691; Laws 1921, c. 313, § 1, p. 1001;
C.S.1922, § 7996; C.S.1929, § 8-126; Laws 1933, c. 18, § 17, p.
143; C.S.Supp.,1941, § 8-126; R.S.1943, § 8-128; Laws 1959, c.
15, § 9, p. 135; R.R.S.1943, § 8-128; Laws 1963, c. 29, § 20, p.
142; Laws 1967, ¢. 19, § 7, p. 120; Laws 1980, LB 916, § 1; Laws
2002, LB 957, § 2; Laws 2005, LB 533, § 4; Laws 2008, LB851,
§ 3.

8-122 Issuance of charter to transact business.

(1) After the examination and approval by the department of the application
required by section 8-120, if the department upon investigation and after any
public hearing on the application held pursuant to section 8-115.01 shall be
satisfied that the stockholders and officers of the corporation applying for such
charter are parties of integrity and responsibility, that the requirements of
section 8-702 have been met, and that the public necessity, convenience, and
advantage will be promoted by permitting such corporation to engage in
business as a bank, the department shall, upon the payment of the required
fees, and, upon the filing with the department of a statement, under oath, of the
president, secretary, or treasurer, that the paid-up capital stock and surplus
have been paid in, as determined by the department in accordance with section
8-116, issue to such corporation a charter to transact the business of a bank in
this state provided for in its articles of incorporation. In the case of a bank
organized to merge with an existing bank, there shall be a rebuttable presump-
tion that the public necessity, convenience, and advantage will be met by the
merger of the two banks, except that such presumption shall not apply when
the new bank that is formed by the merger is at a different location than that of]
the former existing bank. Any application for merger under this subsection shall
be subject to section 8-1516.

(2) On payment of the required fees and the receipt of the charter, such
corporation may begin to conduct a bank.

Source: Laws 1909, c. 10, § 16, p. 74; Laws 1911, c. 8, § 1, p. 79;
R.S.1913, § 295; Laws 1919, c. 190, tit. V, art. XVI, § 16, p. 692;
Laws 1921, c. 302, § 2, p. 958; C.S.1922, § 7997; C.S.1929,
§ 8-127; R.S.1943, § 8-129; Laws 1947, c. 12, § 1, p. 77; Laws
1957, ¢. 10, § 1, p. 128; R.R.S.1943, § 8-129; Laws 1963, c. 29,
§ 22, p. 142; Laws 1967, c. 19, § 9, p. 120; Laws 1980, LB 916,
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§ 2; Laws 1983, LB 252, § 3; Laws 1996, LB 1275, § 2; Laws
2002, LB 957, § 3; Laws 2002, LB 1094, § 4; Laws 2008, LB851,
§ 4.

8-133 Rate of interest; inducements prohibited; penalties; pledge of letters of
credit authorized; notice required.

(1) A state-chartered bank may pay interest at any rate on any deposits made
or retained in the bank.

(2) Any officer, director, stockholder, or employee of a bank or any other
person who directly or indirectly, either personally or for the bank, pays any
money, gives any consideration of value, or pledges any assets, except as
provided by law, as an inducement, in addition to the legal interest, for making
or retaining a deposit in the bank shall be guilty of a Class IV felony. Any
depositor who accepts any such inducement shall be guilty of a Class IV felony.
Deposits made in violation of this section shall not be entitled to priority of
payment from the assets of the bank. In determining the maximum interest that
may be paid on deposits, the bank shall consider generally recognized sound
banking principles, the financial soundness of banks, competitive conditions,
and general economic conditions.

(3) A bank may secure deposits made by a trustee under 11 U.S.C. 101 et seq.
by pledge of the assets of the bank or by furnishing a surety bond as provided in
11 U.S.C. 345. A bank may also secure deposits made by the United States
Secretary of the Interior on behalf of any individual Indian or any Indian tribe
under 25 U.S.C. 162a by a pledge of the assets of the bank or by furnishing an
acceptable bond as provided in 25 U.S.C. 162a.

(4) Nothing in this section shall prohibit a bank or any officer, director,
stockholder, or employee thereof from providing to a depositor a guaranty bond
or an irrevocable, nontransferable, unconditional standby letter of credit issued
by the Federal Home Loan Bank of Topeka which provides coverage for the
deposits of the depositor which are in excess of the amounts insured by the
Federal Deposit Insurance Corporation. Any bank which offers letters of credit
for consideration to depositors pursuant to this section shall post a notice in the
lobby of each office of such bank stating that letters of credit issued by the
Federal Home Loan Bank of Topeka which provide coverage for deposits in
excess of the amounts insured by the Federal Deposit Insurance Corporation
may be available to depositors of the bank. Provision of a letter of credit issued
by the Federal Home Loan Bank of Topeka by a bank to a depositor shall be at
the discretion of the bank. The notice required under this section shall be
sufficient if made in substantially the following form:

Notice

This bank is a member of the Federal Home Loan Bank of Topeka and offers
for consideration Federal Home Loan Bank of Topeka letters of credit which
provide coverage for deposits in excess of the amounts insured by the Federal
Deposit Insurance Corporation. Please contact a representative of the bank to
determine if such a letter of credit is available to you.

Source: Laws 1909, c. 10, § 27, p. 79; Laws 1911, c. 8, § 27, p. 81;
R.S.1913, § 306; Laws 1919, c. 190, tit. V, art. XVI, § 27, p. 696;
Laws 1921, ¢. 313, 8 1, p. 1001; C.S.1922, § 8008; Laws 1925, c.
28,8 1, p. 119; C.S.1929, § 8-140; Laws 1930, Spec. Sess., c. 6,
§ 8, p. 30; Laws 1933, c. 18, § 26, p. 148; C.S.Supp., 1941,
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§ 8-140; R.S.1943, § 8-142; Laws 1959, c. 15, § 12, p. 136;
R.R.S.1943, § 8-142; Laws 1963, c. 29, § 33, p. 147; Laws 1977,
LB 40, § 43; Laws 1978, LB 966, § 1; Laws 1980, LB 966, § 1;
Laws 1990, LB 956, § 1; Laws 1994, LB 979, § 1; Laws 1996, LB
1053, § 4; Laws 2003, LB 217, § 5; Laws 2009, LB74, § 1.

8-142 Loans; excessive amount; violations; penalty.

Any officer, employee, director, or agent of any bank who knowingly violates
or knowingly permits a violation of section 8-141 is guilty of:

(1) A Class 1V felony when the violation, either separately or as part of one
scheme or course of conduct, results in the insolvency of the bank;

(2) A Class I misdemeanor when the violation, either separately or as part of
one scheme or course of conduct, (a) results in a monetary loss to the bank of
over twenty thousand dollars or (b) exceeds the authorized limit under section
8-141 by forty thousand dollars or more;

(3) A Class II misdemeanor when the violation, either separately or as part of
one scheme or course of conduct, (a) results in a monetary loss to the bank of
ten thousand dollars or more, but not more than twenty thousand dollars, or (b)
exceeds the authorized limit under section 8-141 by twenty thousand dollars or
more, but less than forty thousand dollars; or

(4) A Class III misdemeanor when the violation, either separately or as part
of one scheme or course of conduct, (a) results in no monetary loss to the bank
or a monetary loss to the bank of less than ten thousand dollars, or (b) exceeds
the authorized limit under section 8-141 by ten thousand dollars or more, but
less than twenty thousand dollars.

Source: Laws 1909, c. 10, § 33, p. 82; R.S.1913, § 312; Laws 1919, c. 190,
tit. V, art. XVI, § 33, p. 698; Laws 1921, c. 313, § 1, p. 1002;
C.S.1922, § 8013; Laws 1923, c. 191, § 45, p. 461; C.S.1929,
§ 8-150; Laws 1933, c. 18, § 33, p. 152; C.S.Supp.,1941, § 8-150;
Laws 1943, c. 9, § 1(2), p. 68; R.S.1943, § 8-151; Laws 1963, c.
29, § 42, p. 152; Laws 1977, LB 40, § 47; Laws 2010, LB890, § 2.
Operative date July 15, 2010.

8-143 Loans; excessive amount; violations; forfeiture of charter; directors’
personal liability.

If the directors of any bank knowingly violate or knowingly permit any of the
officers, employees, or agents of the bank to violate section 8-141, all rights,
privileges, and franchises of the bank shall be thereby forfeited. Before such
charter shall be declared forfeited, such violation shall be determined and
adjudged by a court of competent jurisdiction in a suit brought for that purpose
by the Director of Banking and Finance in his or her own name. In case of such
violation, every director who participated in or knowingly assented to the same
shall be held liable in his or her personal and individual capacity for all
damages which the bank, its shareholders, or any other person shall have
sustained in consequence of such violation.

Source: Laws 1923, c. 191, § 45, p. 461; C.S.1929, § 8-150; Laws 1933, c.
18, 8§ 33, p. 152; C.S.Supp.,1941, § 8-150; Laws 1943, ¢c. 9, § 1(3),
p. 68; R.S.1943, § 8-152; Laws 1959, c. 15, § 15, p. 138; R.R.S.
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1943, § 8-152; Laws 1963, c. 29, § 43, p. 152; Laws 2010, LB890,
§ 3.
Operative date July 15, 2010.

8-143.01 Extension of credit; limits; written report; credit report; violation;
penalty; powers of director.

(1) No bank shall extend credit to any of its executive officers, directors, or
principal shareholders or to any related interest of such persons in an amount
that, when aggregated with the amount of all other extensions of credit by the
bank to that person and to all related interests of that person, exceeds the
higher of twenty-five thousand dollars or five percent of the bank’s unimpaired
capital and unimpaired surplus unless (a) the extension of credit has been
approved in advance by a majority vote of the entire board of directors of the
bank, a record of which shall be made and kept as a part of the records of such
bank, and (b) the interested party has abstained from participating directly or
indirectly in such vote.

(2) No bank shall extend credit to any of its executive officers, directors, or
principal shareholders or to any related interest of such persons in an amount
that, when aggregated with the amount of all other extensions of credit by the
bank to that person and to all related interests of that person, exceeds five
hundred thousand dollars except by complying with the requirements of subdi-
visions (1)(a) and (b) of this section.

(3) No bank shall extend credit to any of its executive officers, and no such
executive officer shall borrow from or otherwise become indebted to his or her
bank, except in the amounts and for the purposes set forth in subsection (4) of
this section.

(4) A bank shall be authorized to extend credit to any of its executive officers:

(a) In any amount to finance the education of such executive officer’s
children;

(b)(i) In any amount to finance or refinance the purchase, construction,
maintenance, or improvement of a residence of such executive officer if the
extension of credit is secured by a first lien on the residence and the residence
is owned or is expected to be owned after the extension of credit by the
executive officer and (ii) in the case of a refinancing, only the amount of the
refinancing used to repay the original extension of credit, together with the
closing costs of the refinancing, and any additional amount thereof used for any
of the purposes enumerated in this subdivision are included within this catego-
ry of credit;

(¢) In any amount if the extension of credit is (i) secured by a perfected
security interest in bonds, notes, certificates of indebtedness, or Treasury Bills
of the United States or in other such obligations fully guaranteed as to principal
and interest by the United States, (ii) secured by unconditional takeout commit-
ments or guarantees of any department, agency, bureau, board, commission, or
establishment of the United States or any corporation wholly owned directly or
indirectly by the United States, or (iii) secured by a perfected security interest
in a segregated deposit account in the lending bank; or

(d) For any other purpose not specified in subdivisions (a), (b), and (c) of this
subsection if the aggregate amount of such other extensions of credit to such
executive officer does not exceed, at any one time, the greater of two and one-
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half percent of the bank’s unimpaired capital and unimpaired surplus or
twenty-five thousand dollars, but in no event greater than one hundred thou-
sand dollars or the amount of the bank’s lending limit as prescribed in section
8-141, whichever is less.

(5)(a) Except as provided in subdivision (b) or (c) of this subsection, any
executive officer shall make, on an annual basis, a written report to the board
of directors of the bank of which he or she is an executive officer stating the
date and amount of all loans or indebtedness on which he or she is a borrower,
cosigner, or guarantor, the security therefor, and the purpose for which the
proceeds have been or are to be used.

(b) Except as provided in subdivision (c) of this subsection, in lieu of the
reports required by subdivision (a) of this subsection, the board of directors of a
bank may obtain a credit report from a recognized credit agency, on an annual
basis, for any or all of its executive officers.

(c) Subdivisions (a) and (b) of this subsection do not apply to any executive
officer if such officer is excluded by a resolution of the board of directors or by
the bylaws of the bank from participating in the major policymaking functions
of the bank and does not actually participate in the major policymaking
functions of the bank.

(6) No bank shall extend credit to any of its executive officers, directors, or
principal shareholders or to any related interest of such persons in an amount
that, when aggregated with the amount of all other extensions of credit by the
bank to that person and to all related interests of that person, exceeds the
lending limit of the bank as prescribed in section 8-141.

(7)(a) Except as provided in subdivision (b) of this subsection, no bank shall
extend credit to any of its executive officers, directors, or principal sharehold-
ers or to any related interest of such persons unless the extension of credit (i) is
made on substantially the same terms, including interest rates and collateral,
as, and following credit-underwriting procedures that are not less stringent
than, those prevailing at the time for comparable transactions by the bank with
other persons that are not covered by this section and who are not employed by
the bank and (ii) does not involve more than the normal risk of repayment or
present other unfavorable features.

(b) Nothing in subdivision (a) of this subsection shall prohibit any extension
of credit made by a bank pursuant to a benefit or compensation program under
the provisions of 12 C.F.R. 215.4(a)(2).

(8) For purposes of this section:

(a) Executive officer shall mean a person who participates or has authority to
participate, other than in the capacity of director, in the major policymaking
functions of the bank, whether or not the officer has an official title, the title
designates such officer as an assistant, or such officer is serving without salary
or other compensation. Executive officer shall include the chairperson of the
board of directors, the president, all vice presidents, the cashier, the corporate
secretary, and the treasurer, unless the executive officer is excluded by a
resolution of the board of directors or by the bylaws of the bank from
participating, other than in the capacity of director, in the major policymaking
functions of the bank, and the executive officer does not actually participate in
such functions. A manager or assistant manager of a branch of a bank shall not
be considered to be an executive officer unless such individual participates or is
authorized to participate in the major policymaking functions of the bank; and
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(b) Unimpaired capital and unimpaired surplus shall mean the sum of:

(i) The total equity capital of the bank reported on its most recent consolidat-
ed report of condition filed under section 8-166;

(ii) Any subordinated notes and debentures approved as an addition to the
bank’s capital structure by the appropriate federal banking agency; and

(iii) Any valuation reserves created by charges to the bank’s income reported
on its most recent consolidated report of condition filed under section 8-166.

(9) Any executive officer, director, or principal shareholder of a bank or any
other person who intentionally violates this section or who aids, abets, or
assists in a violation of this section shall be guilty of a Class IV felony.

(10) The Director of Banking and Finance shall have authority to adopt and
promulgate rules and regulations to implement this section, including rules or
regulations defining or further defining terms used in this section, consistent
with the provisions of 12 U.S.C. 84 and implementing Regulation O.

Source: Laws 1994, LB 611, § 2; Laws 1997, LB 137, § 4; Laws 1999, LB
396, § 8; Laws 2001, LB 53, § 1; Laws 2005, LB 533, § 7; Laws
2008, LB851, § 5.

8-157 Branch banking; Director of Banking and Finance; powers.

(1) Except as otherwise provided in this section and section 8-2104, the
general business of every bank shall be transacted at the place of business
specified in its charter.

(2)(a)(i) Except as provided in subdivision (2)(a)(ii) of this section, with the
approval of the director, any bank located in this state may establish and
maintain in this state an unlimited number of branches at which all banking
transactions allowed by law may be made.

(ii) Any bank that owns or controls more than twenty-two percent of the total
deposits in Nebraska, as described in subdivision (2)(c) of section 8-910 and
computed in accordance with subsection (3) of section 8-910, or any bank that
is a subsidiary of a bank holding company that owns or controls more than
twenty-two percent of the total deposits in Nebraska, as described in subdivi-
sion (2)(c) of section 8-910 and computed in accordance with subsection (3) of
section 8-910, shall not establish and maintain an unlimited number of branch-
es as provided in subdivision (2)(a)(i) of this section. With the approval of the
director, a bank as described in this subdivision may establish and maintain in
the county in which such bank is located an unlimited number of branches at
which all banking transactions allowed by law may be made, except that if such
bank is located in a Class I or Class III county, such bank may establish and
maintain in Class I and Class III counties an unlimited number of branches at
which all banking transactions allowed by law may be made.

(iii) Any bank which establishes and maintains branches pursuant to subdivi-
sion (2)(a)(i) of this section and which subsequently becomes a bank as
described in subdivision (2)(a)(ii) of this section shall not be subject to the
limitations as to location of branches contained in subdivision (2)(a)(ii) of this
section with regard to any such established branch and shall continue to be
entitled to maintain any such established branch as if such bank had not
become a bank as described in subdivision (2)(a)(ii) of this section.

(b) With the approval of the director, any bank or any branch may establish
and maintain a mobile branch at which all banking transactions allowed by law
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may be made. Such mobile branch may consist of one or more vehicles which
may transact business only within the county in which such bank or such
branch is located and within counties in this state which adjoin such county.

(c) For purposes of this subsection:

(i) Class I county means a county in this state with a population of three
hundred thousand or more as determined by the most recent federal decennial
census;

(ii) Class II county means a county in this state with a population of at least
two hundred thousand and less than three hundred thousand as determined by
the most recent federal decennial census;

(iii) Class III county means a county in this state with a population of at least
one hundred thousand and less than two hundred thousand as determined by
the most recent federal decennial census; and

(iv) Class IV county means a county in this state with a population of less
than one hundred thousand as determined by the most recent federal decennial
census.

(3) With the approval of the director, a bank may establish and maintain
branches acquired pursuant to section 8-1506 or 8-1516. All banking transac-
tions allowed by law may be made at such branches.

(4) With the approval of the director, a bank may acquire the assets and
assume the deposits of a branch of another financial institution in Nebraska if
the acquired branch is converted to a branch of the acquiring bank. All banking
transactions allowed by law may be made at a branch acquired pursuant to this
subsection.

(5) With the approval of the director, a bank may establish a branch pursuant
to subdivision (6) of section 8-115.01. All banking transactions allowed by law
may be made at such branch.

(6) The name given to any branch established and maintained pursuant to
this section shall not be substantially similar to the name of any existing bank
or branch which is unaffiliated with the newly created branch and is located in
the same city, village, or county. The name of such newly created branch shall
be approved by the director.

(7) A bank which has a main chartered office or an approved branch located
in the State of Nebraska may, through any of its executive officers, including
executive officers licensed as such pursuant to section 8-139, or designated
agents, conduct a loan closing at a location other than the place of business
specified in the bank’s charter or any branch thereof.

(8) A bank which has a main chartered office or approved branch located in
the State of Nebraska may, upon notification to the department, establish
savings account programs at any elementary or secondary school, whether
public or private, that has students who reside in the same city or village as the
main chartered office or branch of the bank, or, if the main office of the bank is
located in an unincorporated area of a county, at any school that has students
who reside in the same unincorporated area. The savings account programs
shall be limited to the establishment of individual student accounts and the
receipt of deposits for such accounts.

(9) Upon receiving an application for a branch to be established pursuant to
subdivision (2)(a) of this section, to establish a mobile branch pursuant to
subdivision (2)(b) of this section, to acquire a branch of another financial
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institution pursuant to subsection (4) of this section, or to move the location of;
an established branch other than a move made pursuant to subdivision (6) of
section 8-115.01, the director shall hold a public hearing on the matter if he or
she determines, in his or her discretion, that the condition of the applicant bank
warrants a hearing. If the director determines that the condition of the bank
does not warrant a hearing, the director shall (a) publish a notice of the filing of]
the application in a newspaper of general circulation in the county where the
proposed branch or mobile branch would be located, the expense of which
shall be paid by the applicant bank, and (b) give notice of such application to all
financial institutions located within the county where the proposed branch or
mobile branch would be located and to such other interested parties as the
director may determine. The director shall send the notice to financial institu-
tions by first-class mail, postage prepaid, or electronic mail. Electronic mail
may be used if the financial institution agrees in advance to receive such
notices by electronic mail. A financial institution may designate one office for
receipt of any such notice if it has more than one office located within the
county where such notice is to be sent or a main office in a county other than
the county where such notice is to be sent. If the director receives any
substantive objection to the proposed branch or mobile branch within fifteen
days after publication of such notice, he or she shall hold a hearing on the
application. Notice of a hearing held pursuant to this subsection shall be
published for two consecutive weeks in a newspaper of general circulation in
the county where the proposed branch or mobile branch would be located. The
date for hearing the application shall not be more than ninety days after the
filing of the application and not less than thirty days after the last publication of
notice of hearing. The expense of any publication and mailing required by this
section shall be paid by the applicant.
Source: Laws 1927, c¢. 33, § 1, p. 153; C.S.1929, § 8-1,118; R.S.1943,
§ 8-1,105; Laws 1959, c. 17, § 1, p. 141; R.R.S.1943, § 8-1,105;
Laws 1963, c. 29, § 57, p. 158; Laws 1973, LB 312, § 1; Laws
1975, LB 269, § 2; Laws 1977, LB 77, § 1; Laws 1983, LB 58,
§ 1; Laws 1983, LB 252, § 4; Laws 1984, LB 1026, § 1; Laws
1985, LB 295, § 1; Laws 1985, LB 625, § 1; Laws 1986, LB 983,
§ 3; Laws 1987, LB 615, § 2; Laws 1988, LB 703, § 1; Laws
1989, LB 272, § 1; Laws 1990, LB 956, § 4; Laws 1991, LB 190,
§ 1; Laws 1991, LB 782, § 1; Laws 1992, LB 470, § 1; Laws
1992, LB 757, § 3; Laws 1993, LB 81, § 7; Laws 1995, LB 456,
§ 1; Laws 1995, LB 599, § 2; Laws 1996, LB 1275, § 3; Laws
1997, LB 56, § 1; Laws 1997, LB 136, § 1; Laws 1997, LB 137,
§ 6; Laws 1997, LB 351, § 9; Laws 2002, LB 957, § 4; Laws
2002, LB 1089, § 2; Laws 2002, LB 1094, § 5; Laws 2003, LB
217, § 7; Laws 2005, LB 533, § 9; Laws 2008, LB851, § 6; Laws
2010, LB890, § 4.
Operative date July 15, 2010.

8-157.01 Financial institution; electronic terminals; use; user financial insti-
tution.

(1) Any financial institution which has a main chartered office or approved
branch located in the State of Nebraska may establish and maintain any
number of automatic teller machines at which all banking transactions, defined
as receiving deposits of every kind and nature and crediting such to customer
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accounts, cashing checks and cash withdrawals, transfer of funds from check-
ing accounts to savings accounts, transfer of funds from savings accounts to
checking accounts, transfer of funds from either checking accounts and savings
accounts to accounts of other customers, payment transfers from customer
accounts into accounts maintained by other customers of the financial institu-
tion or the financial institution, including preauthorized draft authority, preau-
thorized loans, and credit transactions, receiving payments payable at the
financial institution or otherwise, and account balance inquiry, may be con-
ducted. Any other transaction incidental to the business of the financial institu-
tion or which will provide a benefit to the financial institution’s customers or
the general public may be conducted at an automatic teller machine upon thirty
days’ prior written notice to the director if the director does not object to the
proposed other transaction within the thirty-day notice period. Neither such
automatic teller machines nor the transactions conducted thereat shall be
construed as the establishment of a branch or as branch banking. Such
automatic teller machines shall be made available on a nondiscriminating basis
for use by customers of any financial institution which has a main chartered
office or approved branch located in the State of Nebraska which becomes a
user financial institution. It shall not be deemed discrimination if an automatic
teller machine does not offer the same transaction services as other automatic
teller machines or if there are no fees charged between alffiliate financial
institutions for the use of automatic teller machines.

(2) Any financial institution may become a user financial institution by
agreeing to pay the establishing financial institution its automatic teller ma-
chine usage fee. Such agreement shall be implied by the use of such automatic
teller machines. Nothing in this subsection shall prohibit a user financial
institution from agreeing to responsibilities and benefits which might be con-
tained in a standardized agreement. The establishing financial institution or its
designated data processing center shall be responsible for transmitting transac-
tions originating from its automatic teller machine to a switch, but nothing
contained in this section shall be construed to require routing of all transac-
tions to a switch. All automatic teller machines must be made available on a
nondiscriminating basis, for use by customers of any financial institution which
has a main chartered office or approved branch located in the State of
Nebraska which becomes a user financial institution, through methods, fees,
and processes that the establishing financial institution has provided for switch-
ing transactions. The director, upon notice and after a hearing, may terminate
or suspend the use of any automatic teller machine if he or she determines that
it is not available on a nondiscriminating basis for use by customers of any
financial institution which has a main chartered office or approved branch
located in the State of Nebraska which becomes a user financial institution or
that transactions originated by customers of user financial institutions are not
being routed to a switch or other data processing centers. Nothing in this
section may be construed to prohibit nonbank employees from assisting in
transactions originated at the automatic teller machines, and such assistance
shall not be deemed to be engaging in the business of banking. Such nonbank
employees may be trained in the use of the automatic teller machines by
financial institution employees.

(3) An establishing financial institution shall not be deemed to make an
automatic teller machine available on a nondiscriminating basis if, through
personnel services offered, advertising on or off the automatic teller machine’s
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premises, or otherwise, it discriminates in the use of the automatic teller
machine against any user financial institution which has a main chartered
office or approved branch located in the State of Nebraska.

(4)(a) Any consumer initiating an electronic funds transfer at an automatic
teller machine for which an automatic teller machine surcharge will be im-
posed shall receive notice in accordance with the provisions of 15 U.S.C.
1693b(d)(3)(A) and (B), as such section existed on January 1, 2004. Such notice
shall (i) be posted in a prominent and conspicuous location on or at the
automatic teller machine at which the electronic funds transfer is initiated by
the consumer and (ii) appear on the screen of the automatic teller machine or
appear on a paper notice issued from such machine after the transaction is
initiated and before the consumer is irrevocably committed to completing the
transaction.

(b) Subdivision (a)(ii) of this subsection shall not apply until January 1, 2005,
to any automatic teller machine that lacks the technical capability to disclose
the notice on the screen or to issue a paper notice after the transaction is
initiated and before the consumer is irrevocably committed to completing the
transaction.

(5) A point-of-sale terminal may be established at any point within this state.
A financial institution may contract with a seller of goods and services or any
other third party for the operation of point-of-sale terminals. A point-of-sale
terminal shall be made available on a nondiscriminating basis for use by
customers of any financial institution which has a main chartered office or
approved branch located in the State of Nebraska which becomes a user
financial institution. Nothing in this subsection shall prohibit payment of fees to
a financial institution which issues an access device used to initiate electronic
funds transfer transactions at a point-of-sale terminal.

(6) A seller of goods and services or any other third party on whose premises
one or more point-of-sale terminals are established shall not be, solely by virtue
of such establishment, a financial institution and shall not be subject to the laws
governing, or other requirements imposed on, financial institutions, except for
the requirement that it faithfully perform its obligations in connection with any
transaction originated at any point-of-sale terminal on its premises. The acquir-
ing financial institution shall be responsible for compliance with all applicable
standards, rules, and regulations governing point-of-sale transactions.

(7) Any financial institution, upon a request of the director, shall file with the
director a current listing of all point-of-sale terminals established by the
financial institution within this state. For purposes of this subsection, point-of-
sale terminal shall include a group of one or more of such terminals established
at a single business location. Such listing shall contain any reasonable descrip-
tive information pertaining to the point-of-sale terminal as required by the
director. Neither the establishment of such point-of-sale terminal nor any
transactions conducted thereat shall be construed as the establishment of a
branch or as branch banking. Following establishment of a point-of-sale termi-
nal, the director, upon notice and after a hearing, may terminate or suspend the
use of such point-of-sale terminal if he or she determines that it is not made
available on a nondiscriminating basis for use by customers of any financial
institution which has a main chartered office or approved branch located in the
State of Nebraska which becomes a user financial institution, that the necessary
information is not on file with the director, or that transactions originated by
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customers of user financial institutions are not being routed to a switch or
other data processing center. Nothing in this section shall be construed to
prohibit nonbank employees from assisting in transactions originated at the
point-of-sale terminals, and such assistance shall not be deemed to be engaging
in the business of banking.

(8) Transactions at point-of-sale terminals may include:
(a) Check guarantees;
(b) Account balance inquiries;

(c) Transfers of funds from a customer’s account for payment to a seller’s
account for goods and services on whose premises the point-of-sale terminal is
located in payment for the goods and services;

(d) Cash withdrawals by a customer from the customer’s account or ac-
counts;

(e) Transfers between accounts of the same customers at the same financial
institution; and

(f) Such other transactions as the director, upon application, notice, and
hearing, may approve.

(9)(a) Automatic teller machines may be established and maintained by a
financial institution which has a main chartered office or approved branch
located in the State of Nebraska, by a group of two or more of such financial
institutions, or by a combination of such financial institution or financial
institutions and a third party.

(b) Point-of-sale terminals may be established and maintained by a financial
institution which has a main chartered office or approved branch located in the
State of Nebraska, by a group of two or more of such financial institutions, or
by a combination of such financial institutions and a third party. No one,
through personnel services offered, advertising on or off the point-of-sale
terminal premises, or otherwise, may discriminate in the use of the point-of-
sale terminal against any other user financial institution.

(10) All financial institutions shall be given an equal opportunity for the use
of and access to a switch, and no discrimination shall exist or preferential
treatment be given in either the operation of such switch or the charges for use
thereof. The operation of such switch shall be with the approval of the director.
Approval of such switch shall be given by the director when he or she
determines that its design and operation are such as to provide access thereto
and use thereof by any financial institution without discrimination as to access
or cost of its use. Any switch established in Nebraska and approved by the
director prior to January 1, 1993, shall be deemed to be approved for purposes
of this section.

(11) Use of an automatic teller machine or a point-of-sale terminal through
access to a switch and use of any switch shall be made available on a
nondiscriminating basis to any financial institution. A financial institution shall
only be permitted use of the switch if the financial institution conforms to
reasonable technical operating standards which have been established by the
switch.

(12) To assure maximum safety and security against malfunction, fraud, theft,
and other accidents or abuses and to assure that all such access devices will
have the capability of activating all automatic teller machines and point-of-sale
terminals established in this state, no automatic teller machine or point-of-sale
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terminal shall accept an access device which does not conform to such
specifications as are generally accepted. No automatic teller machine or point-
of-sale terminal shall be established or operated which does not accept an
access device which conforms with such specifications.

An automatic teller machine shall bear a logo type or other identification
symbol designed to advise customers that the automatic teller machine may be
activated by any access device which complies with the generally accepted
specifications. A point-of-sale terminal shall either bear or the premises on
which the point-of-sale terminal is established shall contain a visible logo type
or other identification symbol designed to advise customers that the point-of-
sale terminal may be activated by any access device which complies with the
generally accepted specifications. An automatic teller machine or point-of-sale
terminal may also bear, at the option of the establishing or acquiring financial
institution, any of the following:

(a) The names of all individual financial institutions using such automatic
teller machines or point-of-sale terminals in alphabetical order, except that the
establishing or acquiring financial institution may be listed first, and in a
uniform typeface, size, and color; or

(b) The logo type or symbol of any association, corporation, or other entity or
organization formed by one or more of the financial institutions using such
automatic teller machines or point-of-sale terminals.

(13) If the director, upon notice and hearing, determines at any time that the
design or operation of a switch or provision for use thereof does discriminate
against any financial institution in providing access thereto and use thereof
either through access thereto or by virtue of the cost of its use, he or she may
revoke his or her approval of such switch operation and immediately order the
discontinuance of the operation of such switch.

(14) If it is determined by the director, after notice and hearing, that
discrimination against any financial institution has taken place, that one finan-
cial institution has been preferred over another, or that any financial institution
or person has not complied with any of the provisions of this section, he or she
shall immediately issue a cease and desist order or an order for compliance
within ten days after the date of the order, and upon noncompliance with such
order, the offending financial institution shall be subject to sections 8-1,134 to
8-1,139 and to having the privileges granted in this section revoked.

(15) For purposes of this section:

(a) Access means the ability to utilize an automatic teller machine or a point-
of-sale terminal to conduct permitted banking transactions or purchase goods
and services electronically;

(b) Access device means a code, a transaction card, or any other means of
access to a customer’s account, or any combination thereof, that may be used
by a customer for the purpose of initiating an electronic funds transfer at an
automatic teller machine or a point-of-sale terminal;

(c) Account means a checking account, a savings account, a share account, or
any other customer asset account held by a financial institution. Such an
account may also include a line of credit which a financial institution has
agreed to extend to its customer;

(d) Acquiring financial institution means any financial institution establishing
a point-of-sale terminal;
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(e) Affiliate financial institution means any financial institution which is a
subsidiary of the same bank holding company;

(f) Electronic funds transfer means any transfer of funds, other than a
transaction originated by check, draft, or similar paper instrument, that is
initiated through a point-of-sale terminal, an automatic teller machine, or a
personal terminal for the purpose of ordering, instructing, or authorizing a
financial institution to debit or credit an account;

(g) Establishing financial institution means any financial institution establish-
ing an automatic teller machine which has a main chartered office or approved
branch located in the State of Nebraska;

(h) Financial institution means a state-chartered or federally chartered bank,
savings bank, building and loan association, savings and loan association, or
credit union, or a subsidiary of any such entity;

(i) Foreign financial institution means a financial institution located outside
the United States;

(j) Personal identification number means a combination of numerals or
letters selected for a customer of a financial institution, a merchant, or any
other third party which is used in conjunction with an access device to initiate
an electronic funds transfer transaction;

(k) Personal terminal means a personal computer and telephone, wherever
located, operated by a customer of a financial institution for the purpose of
initiating a transaction affecting an account of the customer; and

(I) User financial institution means any financial institution which desires to
avail itself of and provide its customers with automatic teller machine or point-
of-sale terminal services.

(16) Nothing in this section prohibits ordinary clearinghouse transactions
between financial institutions.

(17) Nothing in this section requires any federally chartered establishing
financial institution to obtain the approval of the director for the establishment
of any automatic teller machine.

(18) Nothing in this section shall prevent any financial institution which has a
main chartered office or an approved branch located in the State of Nebraska
from participating in a national automatic teller machine program to allow its
customers to use automatic teller machines located outside of the State of
Nebraska which are established by out-of-state financial institutions or foreign
financial institutions or to allow customers of out-of-state financial institutions
or foreign financial institutions to use its automatic teller machines located in
the State of Nebraska. Such participation and any automatic teller machine
usage fees charged or received pursuant to the national automatic teller
machine program or usage fees charged for the use of its automatic teller
machines by customers of out-of-state financial institutions or foreign financial
institutions shall not be considered for purposes of determining if an automatic
teller machine located in the State of Nebraska has been made available on a
nondiscriminating basis for use by customers of any financial institution which
has a main chartered office or approved branch located in the State of
Nebraska which becomes a user financial institution.

(19) An agreement to operate or share an automatic teller machine may not
prohibit, limit, or restrict the right of the operator or owner of the automatic
teller machine to charge a customer conducting a transaction using an account
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from a foreign financial institution an access fee or surcharge not otherwise
prohibited under state or federal law.

Source: Laws 1987, LB 615, § 3; Laws 1992, LB 470, § 2; Laws 1993, LB
81, § 8; Laws 1993, LB 423, § 2; Laws 1999, LB 396, § 9; Laws
2000, LB 932, § 3; Laws 2002, LB 1089, § 3; Laws 2003, LB 131,
§ 4; Laws 2004, LB 999, § 2; Laws 2009, LB75, § 1; Laws 2009,
LB327, § 4.

8-162.02 State-chartered bank; fiduciary account controlled by trust depart-
ment; collateral; public funds exempt.

(1) A state-chartered bank may deposit or have on deposit funds of a fiduciary
account controlled by the bank’s trust department unless prohibited by applica-
ble law.

(2) To the extent that the funds are not insured or guaranteed by the Federal
Deposit Insurance Corporation, a state-chartered bank shall set aside collateral
as security under the control of appropriate fiduciary officers and bank employ-
ees. The bank shall place pledged assets of fiduciary accounts in the joint
custody or control of not fewer than two of the fiduciary officers or employees
of the bank designated for that purpose by the board of directors. The bank may
maintain the investments of a fiduciary account off-premises if consistent with
applicable law and if the bank maintains adequate safeguards and controls. The
market value of the collateral shall at all times equal or exceed the amount of]
the uninsured or unguaranteed fiduciary funds.

(3) A state-chartered bank may satisfy the collateral requirements of this
section with any of the following: (a) Direct obligations of the United States or
other obligations fully guaranteed by the United States as to principal and
interest; (b) readily marketable securities of the classes in which banks, trust
companies, or other corporations exercising fiduciary powers are permitted to
invest fiduciary funds under applicable state law; and (c) surety bonds, to the
extent the surety bonds provide adequate security, unless prohibited by applica-
ble law.

(4) A state-chartered bank, acting in its fiduciary capacity, may deposit funds
of a fiduciary account that are awaiting investment or distribution with an
affiliated insured depository institution unless prohibited by applicable law. The
bank may set aside collateral as security for a deposit by or with an affiliate of]
fiduciary funds awaiting investment or distribution, as it would if the deposit
was made at the bank, unless such action is prohibited by applicable law.

(5) Public funds deposited in and held by a state-chartered bank are not
subject to this section.

Source: Laws 2009, LB327, § 2.

8-163 Dividends; withdrawal of capital or surplus prohibited; not made;
when.

No bank shall withdraw or permit to be withdrawn, either in the form of
dividends or otherwise, any part of its capital or surplus without the written
permission of the director. If losses have at any time been sustained equal to or
exceeding the undivided profits on hand, no dividends shall be made without
the written permission of the director. No dividend shall be made by any bank
in an amount greater than the net profits on hand without the written permis-
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sion of the director. As used in this section, net profits on hand means the
remainder of all earnings from current operations plus actual recoveries on
loans and investments and other assets after deducting from the total thereof all
current operating expenses, losses, and bad debts, accrued dividends on pre-
ferred stock, if any, and federal and state taxes, for the present and two
immediately preceding calendar years.

Source: Laws 1909, c. 10, § 34, p. 82; R.S.1913, § 313; Laws 1919, c. 190,
tit. V, art. XVI, § 34, p. 699; C.S.1922, § 8014; C.S.1929, § 8-153;
Laws 1933, c. 18, § 34, p. 152; C.S.Supp.,1941, § 8-153; R.S.
1943, § 8-156; Laws 1963, c. 29, § 63, p. 160; Laws 1988, LB
996, § 3; Laws 2009, LB327, § 5.

8-183.04 State or federal savings association; mutual savings association;
retention of mutual form authorized.

(1) Notwithstanding any other provision of the Nebraska Banking Act or any
other Nebraska law, a state or federal savings association which was formed
and in operation as a mutual savings association as of July 15, 1998, may elect
to retain its mutual form of corporate organization upon conversion to a state

bank.

(2) All references to shareholders or stockholders for state banks shall be
deemed to be references to members for such a converted savings association.

(3) The amount and type of capital required for such a converted savings
association shall be as required for federal mutual savings associations in 12
C.F.R. part 567, as such part existed on January 1, 2010, except that if at any
time the department determines that the capital of such a converted savings
association is impaired, the department may require the members to make up
the capital impairment.

(4) The director shall have the power to adopt and promulgate rules and
regulations governing such converted mutual savings associations. In adopting
and promulgating such rules and regulations, the director may consider the
provisions of sections 8-301 to 8-384 governing savings associations in mutual
form of corporate organization.

Source: Laws 1998, LB 1321, § 30; Laws 2005, LB 533, § 10; Laws 2010,
LB890, § 5.
Operative date July 15, 2010.

8-1,140 Federally chartered bank; bank organized under laws of Nebraska;
rights, privileges, benefits, and immunities; exception.

Notwithstanding any of the other provisions of the Nebraska Banking Act or
any other Nebraska statute, any bank incorporated under the laws of this state
and organized under the provisions of the act, or under the laws of this state as
they existed prior to May 9, 1933, shall directly, or indirectly through a
subsidiary or subsidiaries, have all the rights, powers, privileges, benefits, and
immunities which may be exercised as of January 1, 2010, by a federally
chartered bank doing business in Nebraska, including the exercise of all powers
and activities that are permitted for a financial subsidiary of a federally
chartered bank. Such rights, powers, privileges, benefits, and immunities shall
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not relieve such bank from payment of state taxes assessed under any applica-
ble laws of this state.

Source: Laws 1999, LB 396, § 5; Laws 2000, LB 932, § 4; Laws 2001, LB
53, § 2; Laws 2002, LB 957, § 7; Laws 2003, LB 217, § 9; Laws
2004, LB 999, § 3; Laws 2005, LB 533, § 11; Laws 2006, LB 876,
§ 12; Laws 2007, LB124, § 6; Laws 2008, LB851, § 7; Laws
2009, LB327, 8§ 6; Laws 2010, LB890, § 6.
Operative date March 4, 2010.

ARTICLE 2
TRUST COMPANIES

Section

8-209. Pledge of securities with Department of Banking and Finance; amount required.
8-210. Securities; kinds authorized; pledge with Department of Banking and Finance.
8-223. Statements required; when; annual report, defined; penalty.

8-224. Reports; form; publication; trust company; disclosure statement.

8-234. Branch trust offices authorized; procedure.

8-209 Pledge of securities with Department of Banking and Finance; amount
required.

(1) Any corporation organized to do business as a trust company under the
Nebraska Trust Company Act shall make a pledge with the Department of
Banking and Finance of approved securities.

(2) The amount of securities required to be pledged shall be based on the
market value of trust assets held by the trust company as follows:

(a) Trust companies with trust assets with a market value of less than twenty-
five million dollars shall pledge securities in the amount of one hundred
thousand dollars in par value;

(b) Trust companies with trust assets with a market value of at least twenty-
five million dollars but less than two hundred fifty million dollars shall pledge
securities in the amount of two hundred thousand dollars in par value;

(c) Trust companies with trust assets with a market value of at least two
hundred fifty million dollars but less than two billion five hundred million
dollars shall pledge securities in the amount of three hundred thousand dollars
in par value;

(d) Trust companies with trust assets with a market value of at least two
billion five hundred million dollars but less than five billion dollars shall pledge
securities in the amount of four hundred thousand dollars in par value; and

(e) Trust companies with trust assets with a market value of five billion
dollars or more shall pledge securities in the amount of five hundred thousand
dollars in par value.

(3) A trust company shall determine the market value of its trust assets at the
end of each calendar year. If such valuation shows that the pledge of securities
is less than is required by subsection (2) of this section, the trust company shall
increase the amount of the securities pledged with the department within sixty
days following the end of the calendar year.

(4) If at any time the market value of pledged assets is determined to have
depreciated to less than ninety percent of par value or the trust company has
trust funds deposited with itself or its supporting commercial bank in excess of
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those deposits referred to by section 8-212, the Director of Banking and
Finance may require additional pledges in amounts deemed necessary to fully
secure pledging requirements or excessive trust fund depository balances.

(5) Any national bank authorized by the Office of the Comptroller of the
Currency or the Board of Governors of the Federal Reserve System to act in a
fiduciary capacity in this state, any federal savings association authorized by
the Director of the Office of Thrift Supervision to act in a fiduciary capacity in
this state, any federally chartered trust company, and any out-of-state trust
company authorized under the Interstate Trust Company Office Act shall make
similar pledges with the department, and all such deposits of national banks
held by the department shall be considered as having been lawfully so pledged
and subject to the Nebraska Trust Company Act.

Source: Laws 1911, c. 31,8 9, p. 192; R.S.1913, § 746; Laws 1919, c. 190,
tit. V, art. XVIII, § 9, p. 721; C.S.1922, § 8071; C.S.1929,
§ 8-209; Laws 1933, c. 18, § 75, p. 174; Laws 1939, c. 3,8 1, p.
59; C.S.Supp.,1941, § 8-209; R.S.1943, § 8-209; Laws 1993, LB
81, § 23; Laws 1998, LB 1321, § 39; Laws 2009, LB327, § 7.

Cross References

Interstate Trust Company Office Act, see section 8-2301.

8-210 Securities; kinds authorized; pledge with Department of Banking and
Finance.

Securities pledged pursuant to section 8-209 shall consist of any securities
which constitute a legal investment for the trust company except for bills of
exchange, notes, mortgages, banker’s acceptances, or certificates of deposit.
State, county, municipal, and corporate bond issues must be of investment
quality and be rated in the three top categories of investment by at least one
nationally recognized rating service, except that all issues of counties and
municipalities of Nebraska shall be acceptable.

Such securities shall not be accepted for purpose of pledge at a rate above
par value and if their market value is less than par value they shall not be
accepted for such purpose above their actual market value. The safekeeping of
such securities and all other expenses incidental to the pledging of such
securities shall be at the expense of the trust company.

Source: Laws 1919, c. 190, tit. V, art. XVIII, § 10, p. 721; C.S.1922,
§ 8072; C.S.1929, § 8-210; Laws 1933, c. 18, § 76, p. 175;
C.S.Supp.,1941, § 8-210; R.S.1943, § 8-210; Laws 1957, c. 13,
§ 1, p. 136; Laws 1959, c. 263, § 2, p. 922; Laws 1967, c. 23,8 1,
p. 127; Laws 1993, LB 81, § 24; Laws 2009, LB327, § 8.

8-223 Statements required; when; annual report, defined; penalty.

(1) The trust company shall file with the Department of Banking and Finance
during the months of January and July of each year a statement under oath of
the condition of the trust company on the last business day of the preceding
December and June in the manner and form required by the department. For
purposes of the Nebraska Trust Company Act, the trust company’s annual
report shall be deemed to be the report filed with the Department of Banking
and Finance during the month of January.
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(2) Any trust company that fails, neglects, or refuses to make or furnish any
report or any published statement required by the Nebraska Trust Company Act
shall pay to the department fifty dollars for each day such failure continues,
unless the department extends the time for filing such report.

(3) The filing requirements of this section shall not apply to the trust
department of a bank if the report of condition of the trust department is
included in the reports of the bank required by the Nebraska Banking Act.

Source: Laws 1911, c. 31, § 11, p. 194; R.S.1913, § 749; Laws 1919, c.
190, tit. V, art. XVIII, § 17, p. 723; C.S.1922, § 8079; C.S.1929,
§ 8-218; Laws 1933, c. 18, § 82, p. 178; C.S.Supp.,1941, § 8-218;
R.S.1943, § 8-223; Laws 1993, LB 81, § 38; Laws 1998, LB 1321,
§ 48; Laws 2000, LB 932, § 6; Laws 2008, LB851, § 8.

Cross References

Nebraska Banking Act, see section 8-101.01.

8-224 Reports; form; publication; trust company; disclosure statement.

(1) The reports required by section 8-223 shall be verified by one of the
managing officers, and a summary of the annual report, in a form prescribed by
the Department of Banking and Finance, shall, within thirty days after the filing
of the statement with the department, be published in a newspaper of general
circulation in the county where the trust company is chartered.

(2) The publication required by this section shall not apply to any trust
company that makes an annual disclosure statement available to any member
of the general public upon request in accordance with the following provisions:

(a) The annual disclosure statement shall be in a form prescribed by the
department;

(b) In the lobby of its main office, in every branch trust office, and in every
representative trust office, the trust company shall at all times display a notice
that the annual disclosure statement may be obtained from the trust company;

(c) If the trust company maintains an Internet web site, the home page of the
web site shall at all times contain a notice that the annual disclosure statement
may be obtained from the trust company;

(d) The notice described in subdivisions (b) and (c) of this subsection shall
include, at a minimum, an address and telephone number to which requests for
an annual disclosure statement may be made;

(e) The first requested copy of the annual disclosure statement shall be
provided to a requester free of charge; and

(f) A trust company shall make its annual disclosure statement available to
the public beginning not later than the following March 31 or, if the trust
company mails an annual disclosure statement to its shareholders, beginning
not later than five days after the mailing of the disclosure statement, whichever
occurs first. A trust company shall make its annual disclosure statement
available continuously until (i) the annual disclosure statement for the succeed-
ing year becomes available or (ii) a summary of its annual report is published
for the succeeding year in accordance with this section.
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(3) The publication required by this section shall not apply to reports of the
trust department of a bank if the report of condition of the trust department is
included in the reports of the bank required by the Nebraska Banking Act.

Source: Laws 1911, c. 31, § 12, p. 194; R.S.1913, § 750; Laws 1919, c.
190, tit. V, art. XVIII, § 18, p. 723; C.S.1922, § 8080; C.S.1929,
§ 8-219; Laws 1933, c. 18, § 83, p. 178; C.S.Supp.,1941, § 8-219;
R.S.1943, § 8-224; Laws 1993, LB 81, § 39; Laws 1997, LB 137,
§ 9; Laws 2008, LB851, § 9.

Cross References

Nebraska Banking Act, see section 8-101.01.

8-234 Branch trust offices authorized; procedure.

(1) With the approval of the Director of Banking and Finance, a corporation
organized to do business as a trust company under the Nebraska Trust Compa-
ny Act may establish and maintain branch trust offices within this state and in
any other state pursuant to section 8-2303.

(2) A corporation organized to do business as a trust company under the
Nebraska Trust Company Act, in order to establish a branch trust office in
Nebraska pursuant to subsection (1) of this section, shall apply to the Director
of Banking and Finance on a form prescribed by the director. Upon receipt of a
substantially complete application, the director shall hold a public hearing on
the matter if he or she determines, in his or her discretion, that the condition of
the corporation organized to do business as a trust company warrants a
hearing. If the director determines that the condition of the corporation
organized to do business as a trust company does not warrant a hearing, the
director shall (a) publish a notice of the filing of the application in a newspaper
of general circulation in the county where the proposed branch trust office
would be located and (b) give notice of such application for a branch trust
office to all financial institutions within the county where the proposed branch
trust office would be located and to such other interested parties as the director
may determine. The director shall send the notice to financial institutions by
first-class mail, postage prepaid, or electronic mail. Electronic mail may be
used if the financial institution agrees in advance to receive such notices by
electronic mail. A financial institution may designate one office for receipt of
any such notice if it has more than one office located within the county where
such notice is to be sent or a main office in a county other than the county
where such notice is to be sent. If the director receives a substantive objection
to the proposed branch trust office within fifteen days after publication of such
notice, he or she shall hold a hearing on the application. Notice of a hearing
held pursuant to this subsection shall be published for two consecutive weeks in
a newspaper of general circulation in the county where the proposed branch
trust office would be located. The expense of any publication and mailing
required by this section shall be paid by the applicant. The date for hearing the
application shall not be more than ninety days after the filing of the application
and not less than thirty-one days after the last publication of notice of hearing.
The costs of the hearing shall be assessed in accordance with the rules and
regulations of the Department of Banking and Finance.

(3) The director shall approve the application for a branch trust office if he or
she finds that (a) the establishment of the branch trust office would not
adversely affect the financial condition of the corporation organized to do
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business as a trust company, (b) there is a need in the community for the
branch trust office, and (c) establishment of the branch trust office would be in
the public interest.

(4) With the approval of the director, a state-chartered bank authorized to
conduct a trust business pursuant to sections 8-159 to 8-162 may establish and
maintain branch trust offices within this state and in any other state pursuant
to section 8-2303. The procedure for the establishment of any branch trust
office under this subsection shall be the same as provided in subsections (2) and
(3) of this section. The activities at the branch trust office shall be limited to the
activities permitted by the Nebraska Trust Company Act, and the general
business of banking shall not be conducted at the branch trust office. Nothing
in this subsection is intended to prohibit the establishment of a branch pursuant
to section 8-157 at which trust business may be conducted.

(5) A branch trust office of a corporation organized to do business as a trust
company or of a state-chartered bank shall not be closed without the prior
written approval of the director.

Source: Laws 1998, LB 1321, § 52; Laws 2002, LB 1089, § 5; Laws 2003,
LB 217, § 10; Laws 2005, LB 533, § 14; Laws 2008, LB851, § 10;
Laws 2010, LB890, § 7.
Operative date July 15, 2010.

ARTICLE 3
BUILDING AND LOAN ASSOCIATIONS

Section

8-355. Federal savings and loan; associations organized under laws of Nebraska;
rights, privileges, benefits, and immunities; exception.

8-374. Department; hearing on application; notice; purpose.

8-355 Federal savings and loan; associations organized under laws of Ne-
braska; rights, privileges, benefits, and immunities; exception.

Notwithstanding any of the provisions of Chapter 8, article 3, or any other
Nebraska statute, except as provided in section 8-345.02, any association
incorporated under the laws of the State of Nebraska and organized under the
provisions of such article shall have all the rights, powers, privileges, benefits,
and immunities which may be exercised as of January 1, 2010, by a federal
savings and loan association doing business in Nebraska. Such rights, powers,
privileges, benefits, and immunities shall not relieve such association from
payment of state taxes assessed under any applicable laws of this state.

Source: Laws 1971, LB 185, § 1; Laws 1972, LB 1288, § 1; Laws 1973,
LB 351, § 1; Laws 1974, LB 784, § 1; Laws 1975, LB 201, § 1;
Laws 1976, LB 763, § 2; Laws 1977, LB 224, § 1; Laws 1978, LB
717, § 6; Laws 1979, LB 154, § 2; Laws 1980, LB 865, § 1; Laws
1981, LB 71, § 1; Laws 1982, LB 646, § 1; Laws 1983, LB 144,
§ 1; Laws 1984, LB 923, § 1; Laws 1985, LB 128, § 1; Laws
1986, LB 1052, § 1; Laws 1987, LB 115, 8§ 1; Laws 1988, LB 858,
§ 1; Laws 1989, LB 207, § 1; Laws 1990, LB 1016, § 1; Laws
1991, LB 98, § 1; Laws 1992, LB 470, § 4; Laws 1992, LB 985,
§ 1; Laws 1993, LB 288, § 1; Laws 1994, LB 876, § 1; Laws
1995, LB 41, § 1; Laws 1996, LB 949, § 1; Laws 1997, LB 35,
§ 1; Laws 1998, LB 1321, § 67; Laws 1999, LB 396, § 12; Laws
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2000, LB 932, § 16; Laws 2001, LB 53, § 6; Laws 2002, LB 957,
§ 8; Laws 2003, LB 217, § 11; Laws 2004, LB 999, § 4; Laws
2005, LB 533, § 19; Laws 2006, LB 876, § 13; Laws 2007,
LB124, § 7; Laws 2008, LB851, § 11; Laws 2009, LB327, § 9;
Laws 2010, LB890, § 8.

Operative date March 4, 2010.

8-374 Department; hearing on application; notice; purpose.

(1) Prior to issuing a certificate of approval, the department, upon receiving
an application for a stock savings and loan association, shall (a) publish notice
of filing of the application for a period of three weeks in a legal newspaper
published in or of general circulation in the county where the applicant
proposes to operate the savings and loan association and (b) give notice of such
application for a stock savings and loan association to all financial institutions
within the county where the proposed main office of the stock savings and loan
would be located and to such other interested parties as the director may
determine. The director shall send the notice to financial institutions by first-
class mail, postage prepaid, or electronic mail. Electronic mail may be used if
the financial institution agrees in advance to receive such notices by electronic
mail. A financial institution may designate one office for receipt of any such
notice if it has more than one office located within the county where such
notice is to be sent or a main office in a county other than the county where
such notice is to be sent.

(2) A public hearing shall be held on each application. The date for hearing
the application shall be not more than ninety days after filing the application
and not less than thirty days after the last publication of notice. Such hearing
shall be held to determine:

(a) Whether the articles of incorporation and bylaws conform to the require-
ments of sections 8-356 to 8-384 and contain a just and equitable plan for the
management of the association’s business;

(b) Whether the persons organizing such association are of good character
and responsibility;

(c) Whether in the department’s judgment a need exists for such an institu-
tion in the community to be served;

(d) Whether there is a reasonable probability of its usefulness and success;
and

(e) Whether the same can be established without undue injury to properly
conducted existing local savings and loan associations, whether mutual or
capital stock in formation.

(3) The expense of any publication and mailing required by this section shall
be paid by the applicant.

Source: Laws 1981, LB 500, § 19; Laws 2008, LB851, § 12; Laws 2010,
LB890, § 9.
Operative date July 15, 2010.

ARTICLE 6
ASSESSMENTS AND FEES

Section
8-602. Department of Banking and Finance; services; schedule of fees.
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8-602 Department of Banking and Finance; services; schedule of fees.

The Director of Banking and Finance shall charge and collect fees for certain
services rendered by the Department of Banking and Finance according to the
following schedule:

(1) For filing and examining articles of incorporation, articles of association,
and bylaws, except credit unions, one hundred dollars, and for credit unions,
fifty dollars;

(2) For filing and examining an amendment to articles of incorporation,
articles of association, and bylaws, except credit unions, fifty dollars, and for
credit unions, fifteen dollars;

(3) For issuing to banks, credit card banks, trust companies, and building and
loan associations a charter, authority, or license to do business in this state, a
sum which shall be determined on the basis of one dollar and fifty cents for
each one thousand dollars of authorized capital, except that the minimum fee in
each case shall be two hundred twenty-five dollars;

(4) For issuing an executive officer’s or loan officer’s license, fifty dollars at
the time of the initial license and fifteen dollars on or before January 15 each
year thereafter, except credit unions for which the fee shall be twenty-five
dollars at the time of the initial license and fifteen dollars on or before January
15 each year thereafter;

(5) For affixing certificate and seal, five dollars;

(6) For making substitution of securities held by it and issuing a receipt,
fifteen dollars;

(7) For issuing a certificate of approval to a credit union, ten dollars;

(8) For investigating the applications required by sections 8-117, 8-120, and
8-331 and the documents required by section 8-201, the cost of such examina-
tion, investigation, and inspection, including all legal expenses and the cost of]
any hearing transcript, with a minimum fee under (a) sections 8-117, 8-120,
and 8-2402 of two thousand five hundred dollars, (b) section 8-331 of two
thousand dollars, and (c) section 8-201 of one thousand dollars. The depart-
ment may require the applicant to procure and give a surety bond in such
principal amount as the department may determine and conditioned for the
payment of the fees provided in this subdivision;

(9) For registering a statement of intention to engage in the business of
making personal loans pursuant to section 8-816, fifty dollars;

(10) For the handling of pledged securities as provided in sections 8-210 and
8-1006, at the time of the initial deposit of such securities, one dollar and fifty
cents for each thousand dollars of securities deposited and a like amount on or
before January 15 each year thereafter. The fees shall be paid by the company,
national bank, federal savings association, federally chartered trust company,
out-of-state trust company authorized under the Interstate Trust Company
Office Act, or state-chartered bank pledging the securities;

(11) For investigating an application to move its location within the city or
village limits of its original license or charter for banks, trust companies, and
building and loan associations, two hundred fifty dollars;

(12) For investigating an application under subdivision (6) of section
8-115.01, five hundred dollars;
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(13) For investigating an application for approval to establish or acquire a
branch or to establish a mobile branch pursuant to section 8-157, two hundred
fifty dollars;

(14) For investigating a notice of acquisition of control under subsection (1)
of section 8-1502, five hundred dollars;

(15) For investigating an application for a cross-industry merger under
section 8-1510, five hundred dollars;

(16) For investigating an application for a merger of two state banks or a
merger of a state bank and a national bank in which the state bank is the
surviving entity, five hundred dollars;

(17) For investigating an application or a notice to establish a branch trust
office, five hundred dollars;

(18) For investigating an application or a notice to establish a representative
trust office, five hundred dollars;

(19) For investigating an application to establish a credit union branch under
section 21-1725.01, two hundred fifty dollars;

(20) For investigating an applicant under section 8-1513, five thousand
dollars; and

(21) For investigating a request to extend a conditional bank charter under
section 8-117, one thousand dollars.

Source: Laws 1937, c. 20, § 2, p. 129; C.S.Supp.,1941, § 8-702; R.S.1943,
§ 8-602; Laws 1957, c. 10, § 5, p. 132; Laws 1961, c. 15, § 8, p.
113; Laws 1967, c. 23, § 2, p. 127; Laws 1969, c. 43, § 1, p. 252;
Laws 1972, LB 1194, § 1; Laws 1973, LB 164, § 21; Laws 1976,
LB 561, § 3; Laws 1987, LB 642, § 1; Laws 1992, LB 470, § 5;
Laws 1992, LB 757, § 11; Laws 1993, LB 81, § 54; Laws 1995,
LB 599, § 4; Laws 1998, LB 1321, § 68; Laws 1999, LB 396,
§ 13; Laws 2000, LB 932, § 17; Laws 2002, LB 1089, § 7; Laws
2002, LB 1094, § 7; Laws 2003, LB 131, § 8; Laws 2003, LB 217,
§ 14; Laws 2004, LB 999, § 5; Laws 2005, LB 533, § 20; Laws
2007, LB124, § 9; Laws 2009, LB327, § 10; Laws 2010, LB891,
§ 3.

Effective date March 4, 2010.

Cross References

Interstate Trust Company Office Act, see section 8-2301.

ARTICLE 7
STATE-FEDERAL COOPERATION ACTS; CAPITAL NOTES

(a) FEDERAL BANKING ACT OF 1933

Section

8-702. Banking institutions; maintain insurance or provide notice; notice requirements;
violation; penalty; proof of compliance filed with Department of Banking and
Finance; employment of mortgage loan originators; requirements; automatic
forfeiture of charter.

(a) FEDERAL BANKING ACT OF 1933

8-702 Banking institutions; maintain insurance or provide notice; notice
requirements; violation; penalty; proof of compliance filed with Department of
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Banking and Finance; employment of mortgage loan originators; require-
ments; automatic forfeiture of charter.

(1) Except as provided in subsection (2) of this section, any banking institu-
tion organized under the laws of this state shall, before a charter may be issued,
enter into such contracts, incur such obligations, and generally do and perform
any and all such acts and things whatsoever as may be necessary or appropri-
ate in order to obtain membership in the Federal Deposit Insurance Corpora-
tion and provide for insurance of deposits in the banking institution. Any
banking institution may take advantage of any and all memberships, loans,
subscriptions, contracts, grants, rights, or privileges which may at any time be
available or inure to banking institutions or to their depositors, creditors,
stockholders, conservators, receivers, or liquidators by virtue of those provi-
sions of section 8 of the Federal Banking Act of 1933 (section 12B of the
Federal Reserve Act, as amended) which establish the Federal Deposit Insur-
ance Corporation and provide for the insurance of deposits or of any other
provisions of that or of any other act or resolution of Congress to aid, regulate,
or safeguard banking institutions and their depositors, including any amend-
ments of the same or any substitutions therefor. Any banking institution may
also subscribe for and acquire any stock, debentures, bonds, or other types of;
securities of the Federal Deposit Insurance Corporation and comply with the
lawful regulations and requirements from time to time issued or made by such
corporation.

(2)(a) A banking institution which has not complied with subsection (1) of this
section and which was in operation on September 4, 2005, may continue to
operate if it provides notice to depositors and holders of savings certificates,
certificates of indebtedness, or other similar instruments that such deposits or
instruments are not insured. Such notice shall be given (i) on the date any such
deposit, savings certificate, certificate of indebtedness, or similar instrument is
created for deposits made and instruments created on or after October 1, 1984,
and (ii) annually on October 1 thereafter as follows: AS PROVIDED BY THE
LAWS OF THE STATE OF NEBRASKA YOU ARE HEREBY NOTIFIED THAT
YOUR DEPOSIT, SAVINGS CERTIFICATE, CERTIFICATE OF INDEBTED-
NESS, OR OTHER SIMILAR INSTRUMENT IS NOT INSURED. Any advertis-
ing conducted by such banking institution shall in each case state: THE
DEPOSITS, SAVINGS CERTIFICATES, CERTIFICATES OF INDEBTED-
NESS, OR SIMILAR INSTRUMENTS OF THIS INSTITUTION ARE NOT
INSURED. The banking institution shall also display such notice in one or
more prominent places in all facilities in which the institution operates. All
such notices and statements shall be given in large or contrasting type in such a
manner that such notices shall be conspicuous. Each willful failure to give the
notice prescribed in subdivision (2)(a) of this section shall constitute a Class II
misdemeanor. All officers and directors of any such banking institution shall be
jointly and severally responsible for the issuance of the notices described in
subdivision (2)(a) of this section in the form and manner described. The
banking institution shall annually by November 1 file proof of compliance with
subdivision (2)(a) of this section with the Department of Banking and Finance.

(b) Effective July 31, 2010, or within sixty days after the Nationwide Mort-
gage Licensing System and Registry is capable of accepting such registrations,
whichever occurs later, any banking institution described in subdivision (a) of
this subsection that employs mortgage loan originators, as defined in section
45-702, shall register such employees with the Nationwide Mortgage Licensing
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System and Registry, as defined in section 45-702, by furnishing the following
information concerning the employees’ identities to the Nationwide Mortgage
Licensing System and Registry:

(i) Fingerprints for submission to the Federal Bureau of Investigation, and
any governmental agency or entity authorized to receive such information, for a
state and national criminal history background check; and

(ii) Personal history and experience, including authorization for the Nation-
wide Mortgage Licensing System and Registry to obtain information related to
any administrative, civil, or criminal findings by any governmental jurisdiction.

(3) The charter of any banking institution which fails to comply with the
provisions of this section shall be automatically forfeited and such banking
institution shall be liquidated and dissolved, either voluntarily by its board of
directors under the supervision of the department or involuntarily by the
department as in cases of insolvency, except that such charter shall not be
automatically forfeited for failure to comply with subdivision (2)(b) of this
section if the banking institution cures such violation within sixty days after
receipt of notice of such violation from the Department of Banking and
Finance. Any banking institution whose charter is automatically forfeited under
the provisions of this subsection which continues to engage in the business for
which it had been chartered after such forfeiture, as well as the directors and
officers thereof, shall be subject to the penalties provided by law for illegally
engaging in the business of banking.

Source: Laws 1935, c. 8, § 2, p. 73; C.S.Supp.,1941, § 8-402; R.S.1943,
§ 8-702; Laws 1963, c. 31, § 2, p. 190; Laws 1983, LB 252, § 5;
Laws 1984, LB 899, § 3; Laws 2005, LB 533, § 22; Laws 2009,
LB328, § 2; Laws 2010, LB892, § 1.
Effective date March 4, 2010.

ARTICLE 9
BANK HOLDING COMPANIES

Section

8-908. Act, how cited.

8-910. Unlawful acts; authorized ownership or control of banks; limitation.
8-918. Unsafe or unauthorized activities; powers of department.

8-908 Act, how cited.
Sections 8-908 to 8-918 shall be known and may be cited as the Nebraska
Bank Holding Company Act of 1995.

Source: Laws 1995, LB 384, § 19; Laws 2010, LB890, § 10.
Operative date July 15, 2010.

8-910 Unlawful acts; authorized ownership or control of banks; limitation.

(1) It shall be unlawful, except as provided in this section, for:

(a) Any action to be taken that causes any company to become a bank holding
company;

(b) Any action to be taken that causes a bank to become a subsidiary of a
bank holding company;

(¢c) Any bank holding company to acquire direct or indirect ownership or
control of any voting shares of any bank if, after such acquisition, such
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company will directly or indirectly own or control more than twenty-five
percent of the voting shares of such bank;

(d) Any bank holding company or subsidiary thereof, other than a bank, to
acquire all or substantially all of the assets of a bank; or

(e) Any bank holding company to merge or consolidate with any other bank
holding company.

(2) The prohibition set forth in subsection (1) of this section shall not apply if:

(a)(i) The bank holding company is registered with the department as of
September 29, 1995, as a bank holding company for any bank or banks; or (ii)
the bank holding company registers with the department in accordance with
the provisions of section 8-913 as a bank holding company;

(b) The bank holding company does not have a name deceptively similar to
an existing unaffiliated bank or bank holding company located in Nebraska;

(c) Upon any action referred to in subsection (1) of this section and subject to
subsection (3) of this section, the bank or banks so owned or controlled would
have deposits in Nebraska in an amount no greater than twenty-two percent of]
the total deposits of all banks in Nebraska plus the total deposits, savings
accounts, passbook accounts, and shares in savings and loan associations and
building and loan associations in Nebraska as determined by the director on
the basis of the most recent midyear reports, except as provided in subsections
(4), (5), and (6) of this section;

(d) The bank holding company is adequately capitalized and adequately
managed;

(e) The bank holding company complies with sections 8-1501 to 8-1505 if the
bank or banks to be acquired are chartered in this state under the Nebraska
Banking Act; and

(f) The bank holding company, if an out-of-state bank holding company,
complies with the limitations of section 8-911.

(3) If any person, association, partnership, limited liability company, or
corporation owns or controls twenty-five percent or more of the voting stock of
any bank holding company acquiring a bank and any such person, association,
partnership, limited liability company, or corporation owns or controls twenty-
five percent or more of the voting stock of any other bank or bank holding
company in Nebraska, then the total deposits of such other bank or banks and
of all banks in Nebraska owned or controlled by such bank holding company
shall be included in the computation of the total deposits of a bank holding
company acquiring a bank.

(4) A bank or bank holding company which acquires and holds all or
substantially all of the voting stock of one credit card bank under sections
8-1512 and 8-1513 shall not have such acquisition count against the limitations
set forth in subdivision (2)(c) of this section.

(5) A bank holding company which acquired an institution or which formed a
bank which acquired an institution under sections 8-1506 to 8-1510 or which
acquired any assets and liabilities from the Resolution Trust Corporation or the
Federal Deposit Insurance Corporation prior to January 1, 1994, shall not have
such acquisition or formation count against the limitations set forth in subdivi-
sion (2)(c) of this section.
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(6) A bank which accepts deposits from nonresidents of Nebraska and
voluntarily segregates the reporting of such deposits in such a manner as to
allow the director to determine the amounts of such deposits shall not have
such deposits count against the limitations set forth in subdivision (2)(c) of this
section. The bank shall report the amount of such deposits, if so segregated, to
the director prior to October 1 of each year.

Source: Laws 1995, LB 384, § 21; Laws 1998, LB 1321, § 70; Laws 2000,
LB 932, § 18; Laws 2002, LB 1089, § 8; Laws 2004, LB 999, § 6;
Laws 2008, LB851, § 13.

Cross References

Nebraska Banking Act, see section 8-101.01.

8-918 Unsafe or unauthorized activities; powers of department.

If the department, upon investigation, determines that any officer or director
of a bank holding company which owns or controls a state-chartered bank is
conducting the business of the bank holding company or the business of its
subsidiary state-chartered bank or banks in an unsafe or unauthorized manner
or is endangering the interest of the bank holding company or the interest of its
subsidiary state-chartered bank or banks, the department shall have authority,
after notice and opportunity for hearing, to do any or all of the following: (1)
Remove such officer or director of the bank holding company from acting as an
officer or director of the bank holding company; and (2) impose fines and order
any other necessary corrective action against such officer or director pursuant
to sections 8-1,134 to 8-1,139. The department may adopt and promulgate rules
and regulations to carry out this section.

Source: Laws 2010, LB890, § 11.
Operative date July 15, 2010.

ARTICLE 10
NEBRASKA SALE OF CHECKS AND FUNDS TRANSMISSION ACT
Section

8-1001. Terms, defined.
8-1001.01. Act, how cited.

8-1018. Acquisition of control of licensee; notice to director; disapproval; condi-
tions; notice; hearing; order.
8-1019. Licensee; material change in application; notice; report; when required.

8-1001 Terms, defined.

For purposes of the Nebraska Sale of Checks and Funds Transmission Act,
unless the context otherwise requires:

(1) Person means any individual, partnership, limited liability company,
association, joint-stock association, trust, or corporation, but does not include
the United States Government or the government of the State of Nebraska;

(2) Licensee means any person duly licensed pursuant to the act;

(3) Check means any check, draft, money order, personal money order, or
other instrument, order, or instruction for the transmission or payment of
money;

(4) Personal money order means any instrument for the transmission or
payment of money in relation to which the purchaser or remitter appoints or
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purports to appoint the seller thereof as his or her agent for the receipt,
transmission, or handling of money, whether such instrument is signed by the
seller, by the purchaser or remitter, or by some other person;

(5) Director means the Director of Banking and Finance;
(6) Financial institution has the same meaning as in section 8-101;

(7) Transmission means a transfer by oral, written, or electronic means or
instruction; and

(8) Control means the power, directly or indirectly, to direct the management
or policies of a licensee, whether through ownership of securities, by contract,
or otherwise. Any person who (a) has the power to elect a majority of executive
officers, managers, directors, trustees, or other persons exercising managerial
authority of a licensee or any person in control of a licensee, (b) directly or
indirectly has the right to vote ten percent or more of a class of voting security
or has the power to sell or direct the sale of ten percent or more of a class of]
voting securities, (c) in the case of a limited liability company, is a managing
member, or (d) in the case of a partnership, has the right to receive, upon
dissolution, or has contributed, ten percent or more of the capital, is presumed
to control that licensee.

Source: Laws 1965, c. 26, § 1, p. 192; Laws 1993, LB 121, § 94; Laws
2001, LB 53, § 8; Laws 2003, LB 217, § 18; Laws 2004, LB 999,
§ 7; Laws 2009, LB327,§ 11.

8-1001.01 Act, how cited.

Sections 8-1001 to 8-1019 shall be known and may be cited as the Nebraska
Sale of Checks and Funds Transmission Act.

Source: Laws 1965, c. 26, § 16, p. 198; Laws 2001, LB 53, § 18;
R.S.Supp.,2002, § 8-1015; Laws 2003, LB 217, § 19; Laws 2006,
LB 876, § 14; Laws 2009, LB327, § 12.

8-1018 Acquisition of control of licensee; notice to director; disapproval;
conditions; notice; hearing; order.

(1) No person acting personally or as an agent shall acquire control of any
licensee under the Nebraska Sale of Checks and Funds Transmission Act
without first giving thirty days’ notice to the director on forms prescribed by the
director of such proposed acquisition.

(2) The director, upon receipt of such notice, shall act upon it within thirty|
days, and unless he or she disapproves the proposed acquisition within that
period of time, the acquisition shall become effective on the thirty-first day after
receipt without the director’s approval, except that the director may extend the
thirty-day period an additional thirty days if, in his or her judgment, any
material information submitted is substantially inaccurate or the acquiring
person has not furnished all the information required by the director.

(3) An acquisition may be made prior to the expiration of the disapproval
period if the director issues written notice of his or her intent not to disapprove
the action.

(4)(a) The director may disapprove any proposed acquisition if:

(i) The financial condition of any acquiring person is such as might jeopard-
ize the financial stability of the acquired licensee;
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(ii) The business experience, character, and general fitness of any acquiring
person or of any of the proposed management personnel indicate that the
acquired licensee would not be operated honestly, carefully, or efficiently; or

(iii) Any acquiring person neglects, fails, or refuses to furnish all information
required by the director. The director may require that any acquiring person
comply with the application requirements of section 8-1005.

(b) The director shall notify the acquiring person in writing of disapproval of
the acquisition. The notice shall provide a statement of the basis for the
disapproval.

(c) Within fifteen business days after receipt of written notice of disapproval,
the acquiring person may request a hearing on the proposed acquisition in
accordance with the Administrative Procedure Act and rules and regulations of
the Department of Banking and Finance. Following such hearing, the director
shall, by order, approve or disapprove the proposed acquisition on the basis of
the record made at the hearing.

Source: Laws 2009, LB327, § 13.

Cross References

Administrative Procedure Act, see section 84-920.

8-1019 Licensee; material change in application; notice; report; when re-
quired.

(1) A licensee shall file notice with the director within thirty calendar days of
any material changes in information provided in a licensee’s application as
prescribed by the director.

(2) A licensee shall file a report with the director within five business days
after the licensee has reason to know of the occurrence of any of the following
events:

(a) The filing of a petition by or against the licensee under any bankruptcy
law of the United States for bankruptcy or reorganization;

(b) The filing of a petition by or against the licensee for receivership, the
commencement of any other judicial or administrative proceeding for its
dissolution or reorganization, or the making of a general assignment for the
benefit of its creditors;

(c) The commencement of a proceeding to revoke or suspend the licensee’s
license in a state or country in which the licensee engages in business or is
licensed;

(d) The cancellation or other impairment of the licensee’s bond or other
security;

(e) A charge or conviction of the licensee or of an executive officer, manager,
or director of, or person in control of, the licensee for a felony; or

(f) A charge or conviction of an authorized agent for a felony.
Source: Laws 2009, LB327, § 14.
ARTICLE 11
SECURITIES ACT OF NEBRASKA

Section
8-1110. Securities exempt from registration.
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Section

8-1111. Transactions exempt from registration.

8-1115.01. Investigation or other proceeding; prohibited acts.

8-1116. Violations; injunction; receiver; appointment; additional court orders au-
thorized.

8-1123. Act, how cited.

8-1110 Securities exempt from registration.
Sections 8-1104 to 8-1109 shall not apply to any of the following securities:

(1) Any security, including a revenue obligation, issued or guaranteed by the
State of Nebraska, any political subdivision, or any agency or corporate or
other instrumentality thereof or any certificate of deposit for any of the
foregoing;

(2) Any security issued or guaranteed by Canada, any Canadian province, any
political subdivision of any such province, any agency or corporate or other
instrumentality of one or more of the foregoing, or any other foreign govern-
ment with which the United States currently maintains diplomatic relations, if
the security is recognized as a valid obligation by the issuer or guarantor;

(3) Any security issued or guaranteed by any federal credit union or any
credit union or similar association organized and supervised under the laws of
this state;

(4) Any security issued or guaranteed by any railroad, other common carrier,
public utility, or holding company which is: (a) A registered holding company
under the Public Utility Holding Company Act of 1935 or a subsidiary of such a
company within the meaning of that act; (b) regulated in respect of its rates and
charges by a governmental authority of the United States or any state or
municipality; or (c) regulated in respect of the issuance or guarantee of the
security by a governmental authority of the United States, any state, Canada, or
any Canadian province;

(5)(a) Any security listed on the Chicago Stock Exchange, the Chicago Board
Options Exchange, Tier I of the Pacific Stock Exchange, Tier I of the Philadel-
phia Stock Exchange, or any other stock exchange or market system approved
by the director, if, in each case, quotations have been available and public
trading has taken place for such class of security prior to the offer or sale of
that security in reliance on the exemption; any other security of the same issuer
which is of senior or substantially equal rank; any security called for by
subscription rights or warrants so listed or approved; or any warrant or right to
purchase or subscribe to any of the foregoing or to any security listed on the
New York Stock Exchange, the American Stock Exchange, or the NASDAQ
Global Market.

(b) The issuer of any security which has been approved for listing or
designation on notice of issuance on such exchanges or market systems, and for
which no quotations have been available and no public trading has taken place
for any of such issuer’s securities, may rely upon the exemption stated in
subdivision (5)(a) of this section, if a notice is filed with the director, together
with a filing fee of two hundred dollars, prior to first use of a disclosure
document covering such securities in this state, except that failure to file such
notice in a timely manner may be cured by the director in his or her discretion.

(c) The director may adopt and promulgate rules and regulations which, after
notice to such exchange or market system and an opportunity to be heard,
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remove any such exchange or market system from the exemption stated in
subdivision (5)(a) of this section if the director finds that the listing require-
ments or market surveillance of such exchange or market system is such that
the continued availability of such exemption for such exchange or market
system is not in the public interest and that removal is necessary for the
protection of investors;

(6) Any security which meets all of the following conditions:

(a) The issuer is organized under the laws of the United States or a state or
has appointed a duly authorized agent in the United States for service of
process and has set forth the name and address of such agent in its prospectus;

(b) A class of the issuer’s securities is required to be and is registered under
section 12 of the Securities Exchange Act of 1934 and has been so registered
for the three years immediately preceding the offering date;

(c) Neither the issuer nor a significant subsidiary has had a material default
during the last seven years, or during the issuer’s existence if such existence is
less than seven years, in the payment of (i) principal, interest, dividends, or
sinking-fund installments on preferred stock or indebtedness for borrowed
money or (ii) rentals under leases with terms of three or more years;

(d) The issuer has had consolidated net income, without taking into account
extraordinary items and the cumulative effect of accounting changes, of at least
one million dollars in four of its last five fiscal years, including its last fiscal
year, and if the offering is of interest-bearing securities the issuer has had for its
last fiscal year net income before deduction for income taxes and depreciation
of at least one and one-half times the issuer’s annual interest expense, taking
into account the proposed offering and the intended use of the proceeds.
However, if the issuer of the securities is a finance company which has liquid
assets of at least one hundred five percent of its liabilities, other than deferred
income taxes, deferred investment tax credit, capital stock, and surplus, at the
end of its last five fiscal years, the net income requirement before deduction for
interest expense shall be one and one-fourth times its annual interest expense.
For purposes of this subdivision: (i) Last fiscal year means the most recent year
for which audited financial statements are available, if such statements cover a
fiscal period ending not more than fifteen months from the commencement of
the offering; (ii) finance company means a company engaged primarily in the
business of wholesale, retail, installment, mortgage, commercial, industrial, or
consumer financing, banking, or factoring; and (iii) liquid assets means (A)
cash, (B) receivables payable on demand or not more than twelve months
following the close of the company’s last fiscal year less applicable reserves and
unearned income, and (C) readily marketable securities less applicable reserves
and unearned income;

(e) If the offering is of stock or shares other than preferred stock or shares,
such securities have voting rights which include (i) the right to have at least as
many votes per share and (ii) the right to vote on at least as many general
corporate decisions as each of the issuer’s outstanding classes of stock or
shares, except as otherwise required by law; and

(f) If the offering is of stock or shares other than preferred stock or shares,
such securities are owned beneficially or of record on any date within six
months prior to the commencement of the offering by at least one thousand two
hundred persons, and on such date there are at least seven hundred fifty
thousand such shares outstanding with an aggregate market value of at least
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three million seven hundred fifty thousand dollars based on the average bid
price for such day. When determining the number of persons who are benefi-
cial owners of the stock or shares of an issuer, for purposes of this subdivision,
the issuer or broker-dealer may rely in good faith upon written information
furnished by the record owners;

(7) Any security issued or guaranteed as to both principal and interest by an
international bank of which the United States is a member; or

(8) Any security issued by any person organized and operated not for private
profit but exclusively for religious, educational, benevolent, charitable, frater-
nal, social, athletic, or reformatory purposes, as a chamber of commerce, or as
a trade or professional association.

Source: Laws 1965, c. 549, § 10, p. 1785; Laws 1973, LB 167, § 5; Laws
1980, LB 912, § 1; Laws 1989, LB 391, § 1; Laws 1992, LB 758,
§ 1; Laws 1993, LB 216, § 6; Laws 1994, LB 942, § 1; Laws
1996, LB 1053, § 8; Laws 1997, LB 335, § 6; Laws 2001, LB 53,
§ 23; Laws 2003, LB 131, § 9; Laws 2009, LB113, § 1.

8-1111 Transactions exempt from registration.

Except as provided in this section, sections 8-1103 to 8-1109 shall not apply
to any of the following transactions:

(1) Any isolated transaction, whether effected through a broker-dealer or not;

(2)(a) Any nonissuer transaction by a registered agent of a registered broker-
dealer, and any resale transaction by a sponsor of a unit investment trust
registered under the Investment Company Act of 1940, in a security of a class
that has been outstanding in the hands of the public for at least ninety days if,
at the time of the transaction:

(i) The issuer of the security is actually engaged in business and not in the
organization stage or in bankruptcy or receivership and is not a blank check,
blind pool, or shell company whose primary plan of business is to engage in a
merger or combination of the business with, or an acquisition of, an unidenti-
fied person or persons;

(ii) The security is sold at a price reasonably related to the current market
price of the security;

(iii) The security does not constitute the whole or part of an unsold allotment
to, or a subscription or participation by, the broker-dealer as an underwriter of
the security;

(iv) A nationally recognized securities manual designated by rule and regula-
tion or order of the director or a document filed with the Securities and
Exchange Commission which is publicly available through the Electronic Data
Gathering and Retrieval System (EDGAR) contains:

(A) A description of the business and operations of the issuer;

(B) The names of the issuer’s officers and the names of the issuer’s directors,
if any, or, in the case of a non-United-States issuer, the corporate equivalents of
such persons in the issuer’s country of domicile;

(C) An audited balance sheet of the issuer as of a date within eighteen months
or, in the case of a reorganization or merger when parties to the reorganization
or merger had such audited balance sheet, a pro forma balance sheet; and
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(D) An audited income statement for each of the issuer’s immediately preced-
ing two fiscal years, or for the period of existence of the issuer if in existence
for less than two years, or, in the case of a reorganization or merger when the
parties to the reorganization or merger had such audited income statement, a
pro forma income statement; and

(v) The issuer of the security has a class of equity securities listed on a
national securities exchange registered under the Securities Exchange Act of
1934 or designated for trading on the National Association of Securities Dealers
Automated Quotation System (NASDAQ), unless:

(A) The issuer of the security is a unit investment trust registered under the
Investment Company Act of 1940;

(B) The issuer of the security has been engaged in continuous business,
including predecessors, for at least three years; or

(C) The issuer of the security has total assets of at least two million dollars
based on an audited balance sheet as of a date within eighteen months or, in
the case of a reorganization or merger when parties to the reorganization or
merger had such audited balance sheet, a pro forma balance sheet; or

(b) Any nonissuer transaction in a security by a registered agent of a
registered broker-dealer if:

(i) The issuer of the security is actually engaged in business and not in the
organization stage or in bankruptcy or receivership and is not a blank check,
blind pool, or shell company whose primary plan of business is to engage in a
merger or combination of the business with, or an acquisition of, an unidenti-
fied person or persons; and

(ii) The security is senior in rank to the common stock of the issuer both as to
payment of dividends or interest and upon dissolution or liquidation of the
issuer and such security has been outstanding at least three years and the issuer
or any predecessor has not defaulted within the current fiscal year or the three
immediately preceding fiscal years in the payment of any dividend, interest,
principal, or sinking fund installment on the security when due and payable;

(3) Any nonissuer transaction effected by or through a registered agent of a
registered broker-dealer pursuant to an unsolicited order or offer to buy, but
the director may by rule or regulation require that the customer acknowledge
upon a specified form that the sale was unsolicited and that a signed copy of]
each such form be preserved by the broker-dealer for a specified period;

(4) Any transaction between the issuer or other person on whose behalf the
offering is made and an underwriter or among underwriters;

(5) Any transaction in a bond or other evidence of indebtedness secured by a
real or chattel mortgage or deed of trust or by an agreement for the sale of real
estate or chattels if the entire mortgage, deed of trust, or agreement, together
with all the bonds or other evidences of indebtedness secured thereby, are
offered and sold as a unit. Such exemption shall not apply to any transaction in
a bond or other evidence of indebtedness secured by a real estate mortgage or
deed of trust or by an agreement for the sale of real estate if the real estate
securing the evidences of indebtedness are parcels of real estate the sale of
which requires the subdivision in which the parcels are located to be registered
under the Interstate Land Sales Full Disclosure Act, 15 U.S.C. 1701 et seq., as
the act existed on July 20, 2002;
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(6) Any transaction by an executor, personal representative, administrator,
sheriff, marshal, receiver, guardian, or conservator;

(7) Any transaction executed by a bona fide pledgee without any purpose of
evading the Securities Act of Nebraska;

(8) Any offer or sale to a bank, savings institution, trust company, insurance
company, investment company as defined in the Investment Company Act of
1940, pension or profit-sharing trust, or other financial institution or institu-
tional buyer, to an individual accredited investor, or to a broker-dealer, wheth-
er the purchaser is acting for itself or in some fiduciary capacity. For purposes
of this subdivision, the term “individual accredited investor’” means (a) any
director, executive officer, or general partner of the issuer of the securities
being offered or sold, or any director, executive officer, or general partner of a
general partner of that issuer, (b) any manager of a limited liability company
that is the issuer of the securities being offered or sold, (c) any natural person
whose individual net worth, or joint net worth with that person’s spouse, at the
time of his or her purchase, exceeds one million dollars, or (d) any natural
person who had an individual income in excess of two hundred thousand
dollars in each of the two most recent years or joint income with that person'’s
spouse in excess of three hundred thousand dollars in each of those years and
has a reasonable expectation of reaching the same income level in the current
year;

(9)(a) Any transaction pursuant to an offering in which sales are made to not
more than fifteen persons, other than those designated in subdivisions (8), (11),
and (17) of this section, in this state during any period of twelve consecutive
months if (i) the seller reasonably believes that all the buyers are purchasing for
investment, (ii) no commission or other remuneration is paid or given directly
or indirectly for soliciting any prospective buyer except to a registered agent of
a registered broker-dealer, (iii) a notice generally describing the terms of the
transaction and containing a representation that the conditions of this exemp-
tion are met is filed by the seller with the director within thirty days after the
first sale for which this exemption is claimed, except that failure to give such
notice may be cured by an order issued by the director in his or her discretion,
and (iv) no general or public advertisements or solicitations are made.

(b) If a seller (i) makes sales pursuant to this subdivision for five consecutive
twelve-month periods or (ii) makes sales of at least one million dollars from an
offering or offerings pursuant to this subdivision, the seller shall, within ninety
days after the earlier of either such occurrence, file with the director audited
financial statements and a sales report which lists the names and addresses of]
all purchasers and holders of the seller’s securities and the amount of securities
held by such persons. Subsequent thereto, such seller shall file audited financial
statements and sales reports with the director each time an additional one
million dollars in securities is sold pursuant to this subdivision or after the
elapse of each additional sixty-month period during which sales are made
pursuant to this subdivision;

(10) Any offer or sale of a preorganization certificate or subscription if (a) no
commission or other remuneration is paid or given directly or indirectly for
soliciting any prospective subscriber, (b) the number of subscribers does not
exceed ten, and (¢) no payment is made by any subscriber;

(11) Any transaction pursuant to an offer to existing security holders of the
issuer, including persons who at the time of the transaction are holders of

2010 Cumulative Supplement 230



SECURITIES ACT OF NEBRASKA §8-1111

convertible securities, nontransferable warrants, or transferable warrants exer-
cisable within not more than ninety days of their issuance, if (a) no commission
or other remuneration, other than a standby commission, is paid or given
directly or indirectly for soliciting any security holder in this state or (b) the
issuer first files a notice specifying the terms of the offer and the director does
not by order disallow the exemption within the next five full business days;

(12) Any offer, but not a sale, of a security for which registration statements
have been filed under both the Securities Act of Nebraska and the Securities
Act of 1933 if no stop order or refusal order is in effect and no public
proceeding or examination looking toward such an order is pending under
either the Securities Act of Nebraska or the Securities Act of 1933;

(13) The issuance of any stock dividend, whether the corporation distributing
the dividend is the issuer of the stock or not, if nothing of value is given by the
stockholders for the distribution other than the surrender of a right to a cash
dividend when the stockholder can elect to take a dividend in cash or stock;

(14) Any transaction incident to a right of conversion or a statutory or
judicially approved reclassification, recapitalization, reorganization, quasi-reor-
ganization, stock split, reverse stock split, merger, consolidation, or sale of]
assets;

(15) Any transaction involving the issuance for cash of any evidence of
ownership interest or indebtedness by an agricultural cooperative formed as a
corporation under section 21-1301 or 21-1401 if the issuer has first filed a
notice of intention to issue with the director and the director has not by order,
mailed to the issuer by certified or registered mail within ten business days
after receipt thereof, disallowed the exemption;

(16) Any transaction in this state not involving a public offering when (a)
there is no general or public advertising or solicitation, (b) no commission or
remuneration is paid directly or indirectly for soliciting any prospective buyer,
except to a registered agent of a registered broker-dealer or registered issuer-
dealer, (c) a notice generally describing the terms of the transaction and
containing a representation that the conditions of this exemption are met is
filed by the seller with the director within thirty days after the first sale for
which this exemption is claimed, except that failure to give such notice may be
cured by an order issued by the director in his or her discretion, (d) a filing fee
of two hundred dollars is paid at the time of filing the notice, and (e) any such
transaction is effected in accordance with rules and regulations adopted and
promulgated by the director relating to this section when the director finds in
adopting and promulgating such rules and regulations that the applicability of
sections 8-1104 to 8-1107 is not necessary or appropriate in the public interest,
or for the protection of investors. For purposes of this subdivision, not involving
a public offering means any offering in which the seller has reason to believe
that the securities purchased are taken for investment and in which each
offeree, by reason of his or her knowledge about the affairs of the issuer or
otherwise, does not require the protections afforded by registration under
sections 8-1104 to 8-1107 in order to make a reasonably informed judgment
with respect to such investment;

(17) The issuance of any investment contract issued in connection with an
employee’s stock purchase, savings, pension, profit-sharing, or similar benefit
plan if no commission or other remuneration is paid or given directly or
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indirectly for soliciting any prospective buyer except to a registered agent of a
registered broker-dealer;

(18) Any interest in a common trust fund or similar fund maintained by a
bank or trust company organized and supervised under the laws of any state or
a bank organized under the laws of the United States for the collective
investment and reinvestment of funds contributed to such common trust fund
or similar fund by the bank or trust company in its capacity as trustee, personal
representative, administrator, or guardian and any interest in a collective
investment fund or similar fund maintained by the bank or trust company for
the collective investment of funds contributed to such collective investment
fund or similar fund by the bank or trust company in its capacity as trustee or
agent which interest is issued in connection with an employee’s savings,
pension, profit-sharing, or similar benefit plan or a self-employed person’s
retirement plan, if a notice generally describing the terms of the collective
investment fund or similar fund is filed by the bank or trust company with the
director within thirty days after the establishment of the fund. Failure to give
the notice may be cured by an order issued by the director in his or her
discretion;

(19) Any transaction in which a United States Series EE Savings Bond is
given or delivered with or as a bonus on account of any purchase of any item or
thing;

(20) Any transaction in this state not involving a public offering by a
Nebraska issuer selling solely to Nebraska residents, when (a) any such transac-
tion is effected in accordance with rules and regulations adopted and promul-
gated by the director relating to this section when the director finds in adopting
and promulgating such rules and regulations that the applicability of sections
8-1104 to 8-1107 is not necessary or appropriate in the public interest or for the
protection of investors, (b) no commission or remuneration is paid directly or
indirectly for soliciting any prospective buyer, except to a registered agent of a
registered broker-dealer or registered issuer-dealer, (c) a notice generally
describing the terms of the transaction and containing a representation that the
conditions of this exemption are met is filed by the seller with the director no
later than twenty days prior to any sales for which this exemption is claimed,
except that failure to give such notice may be cured by an order issued by the
director in his or her discretion, (d) a filing fee of two hundred dollars is paid at
the time of filing the notice, and (e) there is no general or public advertising or
solicitation;

(21) Any transaction by a person who is an organization described in section
501(c)(3) of the Internal Revenue Code as defined in section 49-801.01 involv-
ing an offering of interests in a fund described in section 3(c)(10)(B) of the
Investment Company Act of 1940 solely to persons who are organizations
described in section 501(c)(3) of the Internal Revenue Code as defined in
section 49-801.01 when (a) there is no general or public advertising or solicita-
tion, (b) a notice generally describing the terms of the transaction and contain-
ing a representation that the conditions of this exemption are met is filed by the
seller with the director within thirty days after the first sale for which this
exemption is claimed, except that failure to give such notice may be cured by
an order issued by the director in his or her discretion, and (c) any such
transaction is effected by a trustee, director, officer, employee, or volunteer of
the seller who is either a volunteer or is engaged in the overall fundraising
activities of a charitable organization and receives no commission or other
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special compensation based on the number or the value of interests sold in the
fund; or

(22) Any offer or sale of any viatical settlement contract or any fractionalized
or pooled interest therein in a transaction that meets all of the following
criteria:

(a) Sales of such securities are made only to the following purchasers:

(1) A natural person who, either individually or jointly with the person’s
spouse, (A) has a minimum net worth of two hundred fifty thousand dollars and
had taxable income in excess of one hundred twenty-five thousand dollars in
each of the two most recent years and has a reasonable expectation of reaching
the same income level in the current year or (B) has a minimum net worth of
five hundred thousand dollars. Net worth shall be determined exclusive of
home, home furnishings, and automobiles;

(ii) A corporation, partnership, or other organization specifically formed for
the purpose of acquiring securities offered by the issuer in reliance upon this
exemption if each equity owner of the corporation, partnership, or other
organization is a person described in subdivision (22) of this section;

(iii) A pension or profit-sharing trust of the issuer, a self-employed individual
retirement plan, or an individual retirement account, if the investment deci-
sions made on behalf of the trust, plan, or account are made solely by persons
described in subdivision (22) of this section; or

(iv) An organization described in section 501(c)(3) of the Internal Revenue
Code as defined in section 49-801.01, or a corporation, Massachusetts or
similar business trust, or partnership with total assets in excess of five million
dollars according to its most recent audited financial statements;

(b) The amount of the investment of any purchaser, except a purchaser
described in subdivision (a)(ii) of this subdivision, does not exceed five percent
of the net worth, as determined by this subdivision, of that purchaser;

(c) Each purchaser represents that the purchaser is purchasing for the
purchaser’s own account or trust account, if the purchaser is a trustee, and not
with a view to or for sale in connection with a distribution of the security;

(d)(i) Each purchaser receives, on or before the date the purchaser remits
consideration pursuant to the purchase agreement, the following information in
writing:

(A) The name, principal business and mailing addresses, and telephone
number of the issuer;

(B) The suitability standards for prospective purchasers as set forth in
subdivision (a) of this subdivision;

(C) A description of the issuer’s type of business organization and the state in
which the issuer is organized or incorporated,;

(D) A brief description of the business of the issuer;

(E) If the issuer retains ownership or becomes the beneficiary of the insur-
ance policy, an audit report from an independent certified public accountant
together with a balance sheet and related statements of income, retained
earnings, and cash flows that reflect the issuer’s financial position, the results
of the issuer’s operations, and the issuer’s cash flows as of a date within fifteen
months before the date of the initial issuance of the securities described in this
subdivision. The financial statements shall be prepared in conformity with
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generally accepted accounting principles. If the date of the audit report is more
than one hundred twenty days before the date of the initial issuance of the
securities described in this subdivision, the issuer shall provide unaudited
interim financial statements;

(F) The names of all directors, officers, partners, members, or trustees of the
issuer;

(G) A description of any order, judgment, or decree that is final as to the
issuing entity of any state, federal, or foreign governmental agency or adminis-
trator, or of any state, federal, or foreign court of competent jurisdiction (I)
revoking, suspending, denying, or censuring for cause any license, permit, or
other authority of the issuer or of any director, officer, partner, member,
trustee, or person owning or controlling, directly or indirectly, ten percent or
more of the outstanding interest or equity securities of the issuer, to engage in
the securities, commodities, franchise, insurance, real estate, or lending busi-
ness or in the offer or sale of securities, commodities, franchises, insurance,
real estate, or loans, (II) permanently restraining, enjoining, barring, suspend-
ing, or censuring any such person from engaging in or continuing any conduct,
practice, or employment in connection with the offer or sale of securities,
commodities, franchises, insurance, real estate, or loans, (III) convicting any
such person of, or pleading nolo contendere by any such person to, any felony
or misdemeanor involving a security, commodity, franchise, insurance, real
estate, or loan, or any aspect of the securities, commodities, franchise, insur-
ance, real estate, or lending business, or involving dishonesty, fraud, deceit,
embezzlement, fraudulent conversion, or misappropriation of property, or (IV)
holding any such person liable in a civil action involving breach of a fiduciary|
duty, fraud, deceit, embezzlement, fraudulent conversion, or misappropriation
of property. This subdivision does not apply to any order, judgment, or decree
that has been vacated or overturned or is more than ten years old;

(H) Notice of the purchaser’s right to rescind or cancel the investment and
receive a refund;

(I) A statement to the effect that any projected rate of return to the purchaser
from the purchase of a viatical settlement contract or any fractionalized or
pooled interest therein is based on an estimated life expectancy for the person
insured under the life insurance policy; that the return on the purchase may
vary substantially from the expected rate of return based upon the actual life
expectancy of the insured that may be less than, may be equal to, or may
greatly exceed the estimated life expectancy; and that the rate of return would
be higher if the actual life expectancy were less than, and lower if the actual life
expectancy were greater than, the estimated life expectancy of the insured at
the time the viatical settlement contract was closed;

(J) A statement that the purchaser should consult with his or her tax advisor
regarding the tax consequences of the purchase of the viatical settlement
contract or any fractionalized or pooled interest therein; and

(K) Any other information as may be prescribed by rule of the director; and

(ii) The purchaser receives in writing at least five business days prior to
closing the transaction:

(A) The name, address, and telephone number of the issuing insurance
company and the name, address, and telephone number of the state or foreign
country regulator of the insurance companyj;
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(B) The total face value of the insurance policy and the percentage of the
insurance policy the purchaser will own;

(C) The insurance policy number, issue date, and type;

(D) If a group insurance policy, the name, address, and telephone number of
the group and, if applicable, the material terms and conditions of converting
the policy to an individual policy, including the amount of increased premiums;

(E) If a term insurance policy, the term and the name, address, and telephone
number of the person who will be responsible for renewing the policy if
necessary;

(F) That the insurance policy is beyond the state statute for contestability and
the reason therefor;

(G) The insurance policy premiums and terms of premium payments;

(H) The amount of the purchaser’s money that will be set aside to pay
premiums;

(I) The name, address, and telephone number of the person who will be the
insurance policyowner and the person who will be responsible for paying
premiums;

(J) The date on which the purchaser will be required to pay premiums and
the amount of the premium, if known; and

(K) Any other information as may be prescribed by rule of the director;

(e) The purchaser may rescind or cancel the purchase for any reason by
giving written notice of rescission or cancellation to the issuer or the issuer’s
agent within (i) fifteen calendar days after the date the purchaser remits the
required consideration or receives the disclosure required under subdivision
(d)(d) of this subdivision and (ii) five business days after the date the purchaser
receives the disclosure required by subdivision (d)(ii) of this subdivision. No
specific form is required for the rescission or cancellation. The notice is
effective when personally delivered, deposited in the United States mail, or
deposited with a commercial courier or delivery service. The issuer shall refund
all the purchaser’s money within seven calendar days after receiving the notice
of rescission or cancellation;

(f) A notice of the issuer’s intent to sell securities pursuant to this subdivision,
signed by a duly authorized officer of the issuer and notarized, together with a
filing fee of two hundred dollars, is filed with the Department of Banking and
Finance before any offers or sales of securities are made under this subdivision.
Such notice shall include:

(i) The issuer’s name, the issuer’s type of organization, the state in which the
issuer is organized, the date the issuer intends to begin selling securities within
or from this state, and the issuer’s principal business;

(ii) A consent to service of process; and

(iii) An audit report of an independent certified public accountant together
with a balance sheet and related statements of income, retained earnings and
cash flows that reflect the issuer’s financial position, the results of the issuer’s
operations, and the issuer’s cash flows as of a date within fifteen months before
the date of the notice prescribed in this subdivision. The financial statements
shall be prepared in conformity with generally accepted accounting principles
and shall be examined according to generally accepted auditing standards. If
the date of the audit report is more than one hundred twenty days before the
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date of the notice prescribed in this subdivision, the issuer shall provide
unaudited interim financial statements;

(g) No commission or remuneration is paid directly or indirectly for soliciting
any prospective purchaser, except to a registered agent of a registered broker-
dealer or registered issuer-dealer; and

(h) At least ten days before use within this state, the issuer files with the
department all advertising and sales materials that will be published, exhibited,
broadcast, or otherwise used, directly or indirectly, in the offer or sale of a
viatical settlement contract in this state.

The director may by order deny or revoke the exemption specified in
subdivision (2) of this section with respect to a specific security. Upon the entry
of such an order, the director shall promptly notify all registered broker-dealers
that it has been entered and of the reasons therefor and that within fifteen
business days of the receipt of a written request the matter will be set down for
hearing. If no hearing is requested within fifteen business days of the issuance
of the order and none is ordered by the director, the order shall automatically,
become a final order and shall remain in effect until it is modified or vacated by
the director. If a hearing is requested or ordered, the director, after notice of
and opportunity for hearing to all interested persons, shall enter his or her
written findings of fact and conclusions of law and may affirm, modify, or
vacate the order. No such order may operate retroactively. No person may be
considered to have violated the provisions of the Securities Act of Nebraska by
reason of any offer or sale effected after the entry of any such order if he or she
sustains the burden of proof that he or she did not know and in the exercise of]
reasonable care could not have known of the order. In any proceeding under
the act, the burden of proving an exemption from a definition shall be upon the
person claiming it.

Source: Laws 1965, c. 549, § 11, p. 1787; Laws 1973, LB 167, § 6; Laws
1977, LB 263, § 5; Laws 1978, LB 760, § 2; Laws 1980, LB 496,
§ 1; Laws 1986, LB 909, § 11; Laws 1987, LB 93, § 1; Laws
1989, LB 60, § 3; Laws 1990, LB 956, § 10; Laws 1991, LB 305,
§ 5; Laws 1992, LB 758, § 2; Laws 1993, LB 216, § 7; Laws
1994, LB 1241, 8§ 1; Laws 1995, LB 96, § 1; Laws 1996, LB 1053,
§ 9; Laws 1997, LB 335, § 7; Laws 2000, LB 932, § 20; Laws
2001, LB 52, § 44; Laws 2002, LB 957, § 9; Laws 2006, LB 876,
§ 20; Laws 2010, LB814, § 1.
Effective date July 15, 2010.

8-1115.01 Investigation or other proceeding; prohibited acts.

It shall be unlawful for any person with respect to any investigation or other
proceeding under the Securities Act of Nebraska to: (1) Alter, destroy, mutilate,
or conceal; (2) make a false entry in or by any means falsify; or (3) remove from
any place or withhold from investigators or officials any record, document, or
electronic or physical evidence with the intent to impede, obstruct, avoid,
evade, or influence the investigation or administration of any other proceeding
under the act.

Source: Laws 2009, LB113, § 2.

8-1116 Violations; injunction; receiver; appointment; additional court orders
authorized.
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Whenever it appears to the director that any person has engaged or is about
to engage in any act or practice constituting a violation of any provision of the
Securities Act of Nebraska or any rule or order under the act, the director may
in his or her discretion bring an action in any court of competent jurisdiction to
enjoin any such acts or practices and to enforce compliance with the Securities
Act of Nebraska or any rule or order under the act. Upon a proper showing, a
permanent or temporary injunction, restraining order, or writ of mandamus
shall be granted and a receiver or conservator may be appointed for the
defendant’s assets. Upon a proper showing by the director, the court may
invoke its equitable powers under the law and issue an order of rescission,
restitution, or disgorgement, an order freezing assets, an order requiring an
accounting, or a writ of attachment or writ of general or specific execution,
directed to any person who has engaged in or is engaging in any act constitut-
ing a violation of any provision of the Securities Act of Nebraska, any rule and
regulation adopted and promulgated under the act, or any order of the director
issued thereunder. The director may not be required to post a bond.

Source: Laws 1965, c. 549, § 16, p. 1792; Laws 1998, LB 894, § 3; Laws
2009, LB113, § 3.

8-1123 Act, how cited.

Sections 8-1101 to 8-1123 shall be known and may be cited as the Securities
Act of Nebraska.

Source: Laws 1965, c. 549, § 23, p. 1797; Laws 1997, LB 335, § 11; Laws
1998, LB 1180, § 2; Laws 2002, LB 957, § 11; Laws 2009,
LB113, § 4.

ARTICLE 15
ACQUISITION OR MERGER OF FINANCIAL INSTITUTIONS

(a) STATE-CHARTERED BANKS AND INDUSTRIAL
LOAN AND INVESTMENT COMPANIES

Section
8-1502. Acquisition; notice required; exception; Director of Banking and Finance;
duties.

(c) CROSS-INDUSTRY ACQUISITION OR MERGER OF FINANCIAL INSTITUTION

8-1510. Cross-industry acquisition or merger; application; notice; hearing.

(a) STATE-CHARTERED BANKS AND INDUSTRIAL
LOAN AND INVESTMENT COMPANIES

8-1502 Acquisition; notice required; exception; Director of Banking and
Finance; duties.

(1) Except as provided in subsection (2) of this section, no person acting
personally or as agent shall acquire control of any state-chartered bank or trust
company without first giving sixty days’ notice to the Department of Banking
and Finance on forms provided by the department of such proposed acquisi-
tion.

The Director of Banking and Finance, upon receipt of such notice, shall act
upon it within thirty days, and, unless he or she disapproves the proposed
acquisition within that period of time, it may become effective on the sixty-first
day after receipt without his or her approval, except that the director may
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extend the thirty-day period an additional thirty days if in his or her judgment
any material information submitted is substantially inaccurate or the acquiring
party has not furnished all the information required by sections 8-1501 to
8-1505 or by the director.

An acquisition may be made prior to the expiration of the disapproval period
if the director issues written notice of his or her intent not to disapprove the
action.

Within three days after his or her decision to disapprove any proposed
acquisition, the director shall notify the acquiring party in writing of the
disapproval. The notice shall provide a statement of the basis for the disapprov-
al.

(2) The notice requirements of subsection (1) of this section shall not apply
when:

(a) Shares of a state-chartered bank or trust company are acquired by a
person in the regular course of securing or collecting a debt previously
contracted in good faith or through inheritance or a bona fide gift if notice of
such acquisition is given to the department, on forms provided by the depart-
ment, within ten days after the acquisition;

(b) Shares of a state-chartered bank or trust company are transferred from an
individual or individuals to a trust formed by the individual or individuals for
estate-planning purposes if (i) there is no change in the proportion of shares
held by the trust for such individual or individuals compared to the ownership
of such individual or individuals prior to the formation of the trust, (ii) the
individual or individuals control the trust, and (iii) notice of the proposed
transfer is given to the department, on forms provided by the department, at
least thirty days prior to the proposed transfer and the department does not
disapprove the transfer for the reason that the transfer is an attempt to subvert
the requirements of sections 8-1501 to 8-1505; or

(c) The director, the Governor, and the Secretary of State jointly determine
that an emergency exists which requires expeditious action or that the depart-
ment must act immediately to prevent probable failure of the institution to be
acquired.

Source: Laws 1983, LB 240, § 2; Laws 1986, LB 907, § 1; Laws 1987, LB
531, § 1; Laws 1995, LB 599, § 6; Laws 2000, LB 932, § 22;
Laws 2003, LB 131, § 12; Laws 2010, LB890, § 12.
Operative date July 15, 2010.

(c) CROSS-INDUSTRY ACQUISITION OR MERGER
OF FINANCIAL INSTITUTION

8-1510 Cross-industry acquisition or merger; application; notice; hearing.

(1) The Director of Banking and Finance may permit cross-industry acquisi-
tion or merger of one or more financial institutions under its supervision upon
the application of such institutions to the Department of Banking and Finance.
The application shall be made on forms prescribed by the department.

(2) Except as provided for in subsection (3) of this section, when an applica-
tion is made for such an acquisition or merger, notice of the filing of the
application shall be published by the department three weeks in a legal
newspaper in or of general circulation in the county where the applicant
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proposes to operate the acquired or merged financial institution. A public
hearing shall be held on each application. The date for hearing the application
shall be not more than ninety days after the filing of the application and not less
than thirty days after the last publication of notice after the examination and
approval by the department of the application. If the department, upon investi-
gation and after public hearing on the application, is satisfied that the stock-
holders and officers of the financial institution applying for such acquisition or
merger are parties of integrity and responsibility, that the requirements of]
section 8-702 have been met or some alternate form of protection for depositors
has been met, and that the public necessity, convenience, and advantage will be
promoted by permitting such acquisition or merger, the department shall, upon
payment of the required fees, issue to such institution an order of approval for
the acquisition or merger.

(3) When application is made for cross-industry acquisition or merger and
the director determines, in his or her discretion, that the financial condition of]
the financial institution surviving the acquisition or merger is such as to
indicate that a hearing on the application would not be necessary, then the
hearing requirement of subsection (2) of this section shall only be required if,
(a) after publishing a notice of the proposed application in a newspaper of
general circulation in the county or counties where the offices of the financial
institution to be merged or acquired are located and (b) after giving notice to
all financial institutions located within such county or counties, the director
receives a substantive objection to the application within fifteen days after the
first day of publication. The director shall send the notice to financial institu-
tions by first-class mail, postage prepaid, or electronic mail. Electronic mail
may be used if the financial institution agrees in advance to receive such
notices by electronic mail.

(4) The expense of any publication and mailing required by this section shall
be paid by the applicant.

Source: Laws 1983, LB 241, § 5; Laws 1990, LB 956, § 16; Laws 2003,
LB 217, § 27; Laws 2008, LB8&51, § 14.

ARTICLE 21
INTERSTATE BRANCHING BY MERGER ACT OF 1997

Section
8-2102. Terms, defined.
8-2106. Interstate merger transaction; when prohibited.

8-2102 Terms, defined.

For purposes of the Interstate Branching By Merger Act of 1997, unless the
context otherwise requires:

(1) Bank means a bank as defined in 12 U.S.C. 1813, as such section existed
on March 20, 2008;

(2) Department means the Department of Banking and Finance;
(3) Director means the Director of Banking and Finance;

(4) Home state means (a) with respect to a state chartered bank, the state in
which the bank is chartered and (b) with respect to a national bank, the state in
which the main office of the bank is located;
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(5) Home state regulator means, with respect to an out-of-state state char-
tered bank, the bank supervisory agency of the state in which such bank is
chartered;

(6) Host state means a state, other than the home state of a bank, in which
the bank maintains, or seeks to establish and maintain, a branch;

(7) Interstate merger transaction means a merger or consolidation of two or
more banks, at least one of which is a Nebraska bank and at least one of which
is an out-of-state bank, and the conversion of the main office and the branches
of any bank involved in such merger or consolidation into branches of the
resulting bank;

(8) Nebraska bank means a bank whose home state is Nebraska;

(9) Nebraska state chartered bank means a corporation which is chartered to
conduct a bank in this state pursuant to the Nebraska Banking Act;

(10) Out-of-state bank means a bank whose home state is a state other than
Nebraska;

(11) Out-of-state state chartered bank means a bank chartered under the laws
of any state other than Nebraska;

(12) Resulting bank means a bank that has resulted from an interstate merger
transaction under the Interstate Branching By Merger Act of 1997; and

(13) State means any state of the United States, the District of Columbia, any
territory of the United States, Puerto Rico, Guam, American Samoa, the Trust
Territory of the Pacific Islands, the Virgin Islands, and the Northern Mariana
Islands.

Source: Laws 1997, LB 351, § 2; Laws 1998, LB 1321, § 74; Laws 2008,
LB851, § 15.

Cross References

Nebraska Banking Act, see section 8-101.01.

8-2106 Interstate merger transaction; when prohibited.

An interstate merger transaction shall not be permitted if, upon consumma-
tion of such transaction, the resulting bank or its bank holding company would
have direct or indirect ownership or control of deposits in Nebraska in excess
of fourteen percent of the total deposits of all banks in Nebraska, plus the total
deposits, savings accounts, passbook accounts, and share accounts in savings
and loan associations and building and loan associations in Nebraska, as
determined by the director on the basis of the most recent calendar-year-end
reports, except as provided in subsection (4), (5), or (6) of section 8-910.

Source: Laws 1997, LB 351, § 6; Laws 2008, LB851, § 16.

ARTICLE 26
CREDIT REPORT PROTECTION ACT

Section

8-2602. Terms, defined.

8-2607. Security freeze; duration; consumer reporting agency; place hold on file;
release; notice; temporarily lift security freeze; removal of freeze; request
from consumer.

8-2609. Consumer reporting agency; fee authorized; exceptions.

8-2602 Terms, defined.
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For purposes of the Credit Report Protection Act:

(1) Consumer reporting agency means any person which, for monetary fees,
for dues, or on a cooperative nonprofit basis, regularly engages in whole or in
part in the practice of assembling or evaluating consumer credit information or
other information on consumers for the purpose of furnishing consumer reports
to third parties and which uses any means or facility of interstate commerce for
the purpose of preparing or furnishing consumer reports;

(2) File, when used in connection with information on any consumer, means
all of the information on that consumer recorded and retained by a consumer
reporting agency regardless of how the information is stored;

(3) Minor means a person who is under nineteen years of age;

(4) Security freeze means a notice placed in a consumer’s file as provided in
section 8-2603 that prohibits the consumer reporting agency from releasing a
credit report, or any other information derived from the file, in connection with
the extension of credit or the opening of a new account, without the express
authorization of the consumer; and

(5) Victim of identity theft means a consumer who has a copy of an official
police report evidencing that the consumer has alleged to be a victim of identity
theft.

Source: Laws 2007, LB674, § 2; Laws 2009, LB177, § 1.

8-2607 Security freeze; duration; consumer reporting agency; place hold on
file; release; notice; temporarily lift security freeze; removal of freeze; request
from consumer.

(1) A security freeze shall remain in place, subject to being put on hold or
temporarily lifted as otherwise provided in this section, until the consumer
reporting agency receives a request from the consumer to remove the freeze
under section 8-2608.

(2) A consumer reporting agency may place a hold on a file due to a material
misrepresentation of fact by the consumer. When a consumer reporting agency
intends to release a hold on a file, the consumer reporting agency shall notify
the consumer in writing three business days prior to releasing the hold on the

file.

(3) A consumer reporting agency shall temporarily lift a security freeze only
upon request by the consumer under section 8-2606.

(4) A consumer reporting agency shall remove a security freeze upon the date
that the consumer reporting agency receives a request from the consumer to
remove the freeze under section 8-2608.

Source: Laws 2007, LB674, § 7; Laws 2009, LB177, § 2.

8-2609 Consumer reporting agency; fee authorized; exceptions.

(1) A consumer reporting agency may charge a fee of three dollars for
placing, temporarily lifting, or removing a security freeze unless:

(a) The consumer is a minor; or
(b)(1) The consumer is a victim of identity theft; and

(ii) The consumer provides the consumer reporting agency with a copy of an
official police report documenting the identity theft.
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(2) A consumer reporting agency shall reissue the same or a new personal
identification number or password required under section 8-2605 one time
without charge and may charge a fee of no more than five dollars for
subsequent reissuance of the personal identification number or password.

Source: Laws 2007, LB674, § 9; Laws 2009, LB177, § 3.
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CHAPTER 9
BINGO AND OTHER GAMBLING

Article.

General Provisions. 9-1,101.

Bingo. 9-255.04.

Pickle Cards. 9-347, 9-347.01.

County and City Lotteries. 9-614, 9-647.
State Lottery. 9-812 to 9-836.01.

o N WN —

ARTICLE 1
GENERAL PROVISIONS

Section

9-1,101.  Department of Revenue; Charitable Gaming Division; created; duties; Chari-
table Gaming Operations Fund; created; use; investment; investigators;
powers; fees authorized.

9-1,101 Department of Revenue; Charitable Gaming Division; created;
duties; Charitable Gaming Operations Fund; created; use; investment; investi-
gators; powers; fees authorized.

(1) The Nebraska Bingo Act, the Nebraska County and City Lottery Act, the
Nebraska Lottery and Raffle Act, the Nebraska Pickle Card Lottery Act, the
Nebraska Small Lottery and Raffle Act, and section 9-701 shall be administered
and enforced by the Charitable Gaming Division of the Department of Revenue,
which division is hereby created. The Department of Revenue shall make
annual reports to the Governor, Legislature, Auditor of Public Accounts, and
Attorney General on all tax revenue received, expenses incurred, and other
activities relating to the administration and enforcement of such acts.

(2) The Charitable Gaming Operations Fund is hereby created. Any money in
the fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act.

(3)(a) Forty percent of the taxes collected pursuant to sections 9-239, 9-344,
9-429, and 9-648 shall be available to the Charitable Gaming Division for
administering and enforcing the acts listed in subsection (1) of this section. The
remaining sixty percent shall be transferred to the General Fund. Any portion
of the forty percent not used by the division in the administration and enforce-
ment of such acts and section shall be distributed as provided in this subsec-
tion.

(b) On or before November 1 each year, the State Treasurer shall transfer
fifty thousand dollars from the Charitable Gaming Operations Fund to the
Compulsive Gamblers Assistance Fund, except that no transfer shall occur if
the Charitable Gaming Operations Fund contains less than fifty thousand
dollars.

(c) Any money remaining in the Charitable Gaming Operations Fund after the
transfer pursuant to subdivision (b) of this subsection not used by the Charita-
ble Gaming Division in its administration and enforcement duties pursuant to
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this section may be transferred to the General Fund at the direction of the
Legislature.

(4) The Tax Commissioner shall employ investigators who shall be vested
with the authority and power of a law enforcement officer to carry out the laws
of this state administered by the Tax Commissioner or the Department of
Revenue and to enforce sections 28-1101 to 28-1117 relating to possession of a
gambling device. For purposes of enforcing sections 28-1101 to 28-1117, the
authority of the investigators shall be limited to investigating possession of a
gambling device, notifying local law enforcement authorities, and reporting
suspected violations to the county attorney for prosecution.

(5) The Charitable Gaming Division may charge a fee for publications and
listings it produces. The fee shall not exceed the cost of publication and
distribution of such items. The division may also charge a fee for making a copy
of any record in its possession equal to the actual cost per page. The division
shall remit the fees to the State Treasurer for credit to the Charitable Gaming
Operations Fund.

Source: Laws 1986, LB 1027, § 185; Laws 1988, LB 1232, § 1; Laws
1989, LB 767, § 1; Laws 1990, LB 1055, § 3; Laws 1991, LB 427,
§ 1; Laws 1993, LB 397, § 1; Laws 1994, LB 694, § 1; Laws
1994, LB 1066, § 8; Laws 2000, LB 659, § 1; Laws 2001, LB 541,
§ 2; Laws 2002, LB 1310, § 2; Laws 2007, LB638, § 1; Laws
2010, LB879, § 1.
Operative date July 1, 2010.

Cross References

Nebraska Bingo Act, see section 9-201.

Nebraska Capital Expansion Act, see section 72-1269.

Nebraska County and City Lottery Act, see section 9-601.

Nebraska Lottery and Raffle Act, see section 9-401.

Nebraska Pickle Card Lottery Act, see section 9-301.

Nebraska Small Lottery and Raffle Act, see section 9-501.

Nebraska State Funds Investment Act, see section 72-1260.

State Athletic Commissioner, office and duties, see section 81-8,128.

ARTICLE 2
BINGO

Section
9-255.04. Expenses; limitations; allocation; payment of workers; expenses; how paid.

9-255.04 Expenses; limitations; allocation; payment of workers; expenses;
how paid.

(1) No expense shall be incurred or amounts paid in connection with the
conduct of bingo by a licensed organization except those which are reasonable
and necessary.

(2) A licensed organization shall not spend more than fourteen percent of its
bingo gross receipts to pay the expenses of conducting bingo. The actual cost of
(a) license and local permit fees, (b) any taxes authorized by the Nebraska
Bingo Act, (¢) bingo and promotional prizes, (d) the purchase, rental, or lease
of bingo equipment, and (e) the rental or lease of a premises for the conduct of
bingo and the purchase, rental, or lease of personal property as allowed by the
department in rule and regulation which is necessary for the conduct of bingo
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shall not be included in determining compliance with the expense limitation
contained in this section.

(3) A licensed organization which is also licensed to conduct a lottery by the
sale of pickle cards pursuant to the Nebraska Pickle Card Lottery Act may
allocate a portion of the expenses associated with the conduct of its bingo
occasions to its lottery by the sale of pickle cards conducted at such bingo
occasions. Such allocation shall be based upon the percentage that pickle card
gross proceeds derived from the sale of pickle cards at the bingo occasions
represents to the total of bingo gross receipts and pickle card gross proceeds
derived from such bingo occasions for the previous annual reporting period. An
organization licensed to conduct bingo that has not been previously licensed
shall determine such allocation based upon the percentage that pickle card
gross proceeds derived from the sale of pickle cards at the bingo occasions
represents to the total of bingo gross receipts and pickle card gross proceeds
derived from such bingo occasions for the initial three consecutive calendar
months of operation.

(4) The total amount of expenses that may be allocated to the organization’s
lottery by the sale of pickle cards shall be subject to the limitations on bingo
expenses as provided for in the Nebraska Bingo Act with respect to the
fourteen-percent expense limitation and the fair-market-value limitation on the
purchase, rental, or lease of bingo equipment and the rental or lease of
personal property or of a premises for the conduct of bingo. No portion of the
twelve percent of the definite profit of a pickle card unit as allowed by section
9-347 to pay the allowable expenses of operating a lottery by the sale of pickle
cards shall be used to pay any expenses associated with the sale of pickle cards
at a bingo occasion.

(5) All persons paid for working at a bingo occasion, including pickle card
sellers but excluding concession workers, shall be paid only by a check written
from the licensed organization’s bingo checking account and shall not receive
any other compensation or payment for working at a bingo occasion from any
other source. Such wages shall be at an hourly or occasion rate and shall be
included in the amount allowed by the expense limitation provided in subsec-
tion (2) of this section. No person shall receive any compensation or payment
from a licensed organization based upon a percentage of the organization’s
bingo gross receipts or profit.

(6) No expenses associated with the conduct of bingo may be paid directly
from the licensed organization’s pickle card checking account. A licensed
organization may transfer funds from its pickle card checking account to its
bingo checking account as permitted by subsection (3) of this section by a check
drawn on the pickle card checking account or by electronic funds transfer as
provided only by section 9-347.

Source: Laws 1994, LB 694, § 52; Laws 1995, LB 344, § 8; Laws 2002,
LB 545, § 17; Laws 2009, LB286, § 1.

Cross References

Nebraska Pickle Card Lottery Act, see section 9-301.
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ARTICLE 3
PICKLE CARDS

Section
9-347. Gross proceeds; definite profit; use; restrictions; allocation of expenses.
9-347.01. Definite profit; distribution; net profit; use.

9-347 Gross proceeds; definite profit; use; restrictions; allocation of ex-
penses.

(1) The gross proceeds of any lottery by the sale of pickle cards shall be used
solely for lawful purposes, awarding of prizes, payment of the unit cost, any
commission paid to a pickle card operator, allowable expenses, and allocations
for bingo expenses as provided by subsection (5) of this section.

(2) Not less than sixty-five percent or more than eighty percent of the gross
proceeds of any lottery by the sale of pickle cards shall be used for the
awarding of prizes.

(3) Not more than twelve percent of the definite profit of a pickle card unit
shall be used by the licensed organization to pay the allowable expenses of
operating a lottery by the sale of pickle cards, except that license fees paid to
the department to license the organization, each utilization-of-funds member,
and any sales agent and pickle card dispensing device registration fees shall not
be included in determining the twelve-percent limitation on expenses and no
portion of such twelve percent shall be used to pay any expenses associated
with the sale of pickle cards at a bingo occasion conducted pursuant to the
Nebraska Bingo Act, and of such twelve percent not more than six percent of
the definite profit may be used by the licensed organization for the payment of
any commission, salary, or fee to a sales agent in connection with the market-
ing, sale, and delivery of a pickle card unit. When determining the twelve
percent of definite profit that is permitted to pay the allowable expenses of
operating a lottery by the sale of pickle cards, the definite profit from the sale of
pickle cards at the organization’s bingo occasions shall not be included.

(4) Not more than thirty percent of the definite profit of a pickle card unit
shall be used by a licensed organization to pay a pickle card operator a
commission, fee, or salary for selling individual pickle cards as opportunities
for participation in a lottery by the sale of pickle cards on behalf of the licensed
organization.

(5) An organization licensed to conduct bingo pursuant to the Nebraska
Bingo Act may allocate a portion of the expenses associated with the conduct of
its bingo occasions to its lottery by the sale of pickle cards conducted at such
bingo occasions. Such allocation shall be based upon the percentage that pickle
card gross proceeds derived from the sale of pickle cards at the bingo occasions
represents to the total of bingo gross receipts and pickle card gross proceeds
derived from such bingo occasions for the previous annual reporting period. An
organization licensed to conduct bingo that has not been previously licensed
shall determine such allocation based upon the percentage that pickle card
gross proceeds derived from the sale of pickle cards at the bingo occasions
represents to the total of bingo gross receipts and pickle card gross proceeds
derived from such bingo occasions for the initial three consecutive calendar
months of operation. The total amount of expenses that may be allocated to the
organization’s lottery by the sale of pickle cards shall be subject to the
limitations on bingo expenses as provided for in the Nebraska Bingo Act with
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respect to the fourteen-percent expense limitation and the fair-market-value
limitation on the purchase, rental, or lease of bingo equipment and the rental or,
lease of personal property or of a premises for the conduct of bingo. No
expenses associated with the conduct of bingo may be paid directly from the
pickle card checking account. A licensed organization which needs to allocate a
portion of the expenses associated with the conduct of its bingo occasions to its
lottery by the sale of pickle cards conducted at such bingo occasions to pay
bingo expenses as provided by this section shall transfer funds from the pickle
card checking account to the bingo checking account by a check drawn on the
pickle card checking account or by electronic funds transfer.

Source: Laws 1986, LB 1027, § 113; Laws 1988, LB 1232, § 45; Laws
1989, LB 767, § 43; Laws 1994, LB 694, § 89; Laws 1995, LB
344, § 18; Laws 2002, LB 545, § 34; Laws 2009, LB286, § 2.

Cross References

Nebraska Bingo Act, see section 9-201.

9-347.01 Definite profit; distribution; net profit; use.

(1) For each type of pickle card unit marketed in this state, the department
shall determine the following: (a) When a licensed organization sells pickle
cards through pickle card operators, the portion of the definite profit from that
pickle card unit which shall go to the licensed organization, such amount to be
not less than seventy percent of the definite profit from such pickle card unit;
(b) the maximum amount of the definite profit from the sale of a pickle card
unit that a licensed organization may pay a pickle card operator as a commis-
sion, fee, or salary to sell its pickle cards, such amount not to exceed thirty
percent of the definite profit from such pickle card unit; (c) the portion of the
definite profit from the sale of a pickle card unit which may be expended by a
licensed organization for allowable expenses, such amount not to exceed twelve
percent of the definite profit from such pickle card unit; and (d) the portion of
the definite profit from the sale of a pickle card unit which may be utilized by a
licensed organization for payment of the organization’s sales agent, such
amount to be a portion of the allowable expenses and not to exceed six percent
of the definite profit from such pickle card unit.

(2) The licensed organization’s net profit from the sale of a pickle card unit
shall be used exclusively for a lawful purpose. A licensed organization shall not
donate or promise to donate its net profit or any portion of the net profit to a
recipient outside of its organization as an inducement for or in exchange for (a)
a payment, gift, or other thing of value from the recipient to any person,
organization, or corporation, including, but not limited to, the licensed organi-
zation or any of its members, employees, or agents, or (b) a pickle card
operator’s agreement to sell pickle cards on behalf of the licensed organization.

Source: Laws 1988, LB 1232, § 46; Laws 1989, LB 767, § 44; Laws 1995,
LB 344, § 19; Laws 2002, LB 545, § 35; Laws 2009, LB286, § 3.

ARTICLE 6
COUNTY AND CITY LOTTERIES
Section

9-614. Lottery operator, defined.
9-647. Lottery; time limitation.
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9-614 Lottery operator, defined.

Lottery operator shall mean any individual, sole proprietorship, partnership,
limited liability company, or corporation which operates a lottery on behalf of a
county, city, or village.

A lottery operator shall be a resident of Nebraska or, if a partnership, limited
liability company, or corporation, shall be organized under the laws of this
state as a partnership, formed under the Limited Liability Company Act or the
Nebraska Uniform Limited Liability Company Act, or incorporated under the
Business Corporation Act.

Source: Laws 1989, LB 767, § 55; Laws 1990, LB 1055, § 6; Laws 1993,
LB 121, § 114; Laws 1995, LB 109, § 194; Laws 2010, LB888,
§ 98.
Operative date January 1, 2011.

Cross References

Business Corporation Act, see section 21-2001.
Limited Liability Company Act, see section 21-2601.
Nebraska Uniform Limited Liability Company Act, see section 21-101.

9-647 Lottery; time limitation.

No lottery shall be conducted between the hours of 1 a.m. and 6 a.m., except
that if alcoholic liquor is allowed to be sold later than 1 a.m. pursuant to a vote
under subdivision (1)(b) of section 53-179, no lottery shall be conducted
between the hour established pursuant to such vote and 6 a.m. within the area
affected by the vote.

Source: Laws 1989, LB 767, § 94; Laws 2010, LB861, § 3.
Effective date July 15, 2010.

ARTICLE 8
STATE LOTTERY

Section

9-812. State Lottery Operation Trust Fund; State Lottery Operation Cash Fund;
State Lottery Prize Trust Fund; created; transfers; Education Innovation
Fund; created; use; investment; unclaimed prize money; use.

9-823. Rules and regulations; enumerated; Tax Commissioner; duties.

9-836.01. Division; sale of tangible personal property; distribution of profits.

9-812 State Lottery Operation Trust Fund; State Lottery Operation Cash
Fund; State Lottery Prize Trust Fund; created; transfers; Education Innova-
tion Fund; created; use; investment; unclaimed prize money; use.

(1) All money received from the operation of lottery games conducted
pursuant to the State Lottery Act in Nebraska shall be credited to the State
Lottery Operation Trust Fund, which fund is hereby created. All payments of
the costs of establishing and maintaining the lottery games shall be made from
the State Lottery Operation Cash Fund. In accordance with legislative appro-
priations, money for payments for expenses of the division shall be transferred
from the State Lottery Operation Trust Fund to the State Lottery Operation
Cash Fund, which fund is hereby created. All money necessary for the payment
of lottery prizes shall be transferred from the State Lottery Operation Trust
Fund to the State Lottery Prize Trust Fund, which fund is hereby created. The
amount used for the payment of lottery prizes shall not be less than forty
percent of the dollar amount of the lottery tickets which have been sold.
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(2) Beginning October 1, 2003, a portion of the dollar amount of the lottery
tickets which have been sold on an annualized basis shall be transferred from
the State Lottery Operation Trust Fund to the Education Innovation Fund, the
Nebraska Opportunity Grant Fund, the Nebraska Environmental Trust Fund,
the Nebraska State Fair Board, and the Compulsive Gamblers Assistance Fund.
The dollar amount transferred pursuant to this subsection shall equal the
greater of (a) the dollar amount transferred to the funds in fiscal year 2002-03
or (b) any amount which constitutes at least twenty-two percent and no more
than twenty-five percent of the dollar amount of the lottery tickets which have
been sold on an annualized basis. To the extent that funds are available, the Tax
Commissioner and director may authorize a transfer exceeding twenty-five
percent of the dollar amount of the lottery tickets sold on an annualized basis.

(3) Of the money available to be transferred to the Education Innovation
Fund, the Nebraska Opportunity Grant Fund, the Nebraska Environmental
Trust Fund, the Nebraska State Fair Board, and the Compulsive Gamblers
Assistance Fund:

(a) The first five hundred thousand dollars shall be transferred to the
Compulsive Gamblers Assistance Fund to be used as provided in section
71-817;

(b) Nineteen and three-fourths percent of the money remaining after the
payment of prizes and operating expenses and the initial transfer to the
Compulsive Gamblers Assistance Fund shall be transferred to the Education
Innovation Fund;

(c) Twenty-four and three-fourths percent of the money remaining after the
payment of prizes and operating expenses and the initial transfer to the
Compulsive Gamblers Assistance Fund shall be transferred to the Nebraska
Opportunity Grant Fund;

(d) Forty-four and one-half percent of the money remaining after the payment
of prizes and operating expenses and the initial transfer to the Compulsive
Gamblers Assistance Fund shall be transferred to the Nebraska Environmental
Trust Fund to be used as provided in the Nebraska Environmental Trust Act;

(e) Ten percent of the money remaining after the payment of prizes and
operating expenses and the initial transfer to the Compulsive Gamblers Assis-
tance Fund shall be transferred to the Nebraska State Fair Board if the most
populous city within the county in which the fair is located provides matching
funds equivalent to ten percent of the funds available for transfer. Such
matching funds may be obtained from the city and any other private or public
entity, except that no portion of such matching funds shall be provided by the
state. If the Nebraska State Fair ceases operations, ten percent of the money
remaining after the payment of prizes and operating expenses and the initial
transfer to the Compulsive Gamblers Assistance Fund shall be transferred to
the General Fund; and

(f) One percent of the money remaining after the payment of prizes and
operating expenses and the initial transfer to the Compulsive Gamblers Assis-
tance Fund shall be transferred to the Compulsive Gamblers Assistance Fund to
be used as provided in section 71-817.

(4)(a) The Education Innovation Fund is created. At least seventy-five percent
of the lottery proceeds allocated to the Education Innovation Fund shall be
available for disbursement.
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(b) For fiscal year 2005-06, the Education Innovation Fund shall be allocated
as follows: The first one million dollars shall be transferred to the School
District Reorganization Fund, and the remaining amount shall be allocated to
the General Fund after operating expenses for the Excellence in Education
Council are deducted.

(c) For fiscal year 2006-07, the Education Innovation Fund shall be allocated
as follows: The first two hundred fifty thousand dollars shall be transferred to
the Attracting Excellence to Teaching Program Cash Fund to fund the Attract-
ing Excellence to Teaching Program Act, the next one million dollars shall be
transferred to the School District Reorganization Fund, and the amount re-
maining in the Education Innovation Fund shall be allocated, after administra-
tive expenses, for distance education equipment and incentives pursuant to
sections 79-1336 and 79-1337.

(d) For fiscal year 2007-08, the Education Innovation Fund shall be allocated
as follows: The first five hundred thousand dollars shall be transferred to the
Attracting Excellence to Teaching Program Cash Fund to fund the Attracting
Excellence to Teaching Program Act, and the amount remaining in the Edu-
cation Innovation Fund shall be allocated, after administrative expenses, for
distance education equipment and incentives pursuant to sections 79-1336 and
79-1337.

(e) For fiscal year 2008-09, the Education Innovation Fund shall be allocated
as follows: The first seven hundred fifty thousand dollars shall be transferred to
the Attracting Excellence to Teaching Program Cash Fund to fund the Attract-
ing Excellence to Teaching Program Act, and the amount remaining in the
Education Innovation Fund shall be allocated, after administrative expenses,
for distance education equipment and incentives pursuant to sections 79-1336
and 79-1337.

(f) For fiscal year 2009-10, the Education Innovation Fund shall be allocated
as follows: Any amounts transferred to the Education Innovation Fund from the
School District Reorganization Fund shall be returned to the School District
Reorganization Fund first, the next one million dollars shall be transferred to
the Excellence in Teaching Cash Fund to fund the Excellence in Teaching Act,
and the amount remaining in the Education Innovation Fund shall be allocated,
after administrative expenses, for distance education equipment and incentives
pursuant to sections 79-1336 and 79-1337.

(g) For fiscal years 2010-11 through 2015-16, the Education Innovation Fund
shall be allocated as follows: The first one million dollars shall be transferred to
the Excellence in Teaching Cash Fund to fund the Excellence in Teaching Act,
and the amount remaining in the Education Innovation Fund shall be allocated,
after administrative expenses, for distance education equipment and incentives
pursuant to sections 79-1336 and 79-1337.

(h) For fiscal year 2016-17 and each fiscal year thereafter, the Education
Innovation Fund shall be allocated, after administrative expenses, for education
purposes as provided by the Legislature.

(i) The State Treasurer shall transfer ten million dollars from the Education
Innovation Fund to the University Cash Fund on or before December 31, 2009,
as directed by the budget administrator of the budget division of the Depart-
ment of Administrative Services.

(5) Any money in the State Lottery Operation Trust Fund, the State Lottery
Operation Cash Fund, the State Lottery Prize Trust Fund, or the Education
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Innovation Fund available for investment shall be invested by the state invest-
ment officer pursuant to the Nebraska Capital Expansion Act and the Nebraska
State Funds Investment Act.

(6) Unclaimed prize money on a winning lottery ticket shall be retained for a
period of time prescribed by rules and regulations. If no claim is made within
such period, the prize money shall be used at the discretion of the Tax
Commissioner for any of the purposes prescribed in this section.

Source: Laws 1991, LB 849, § 12; Laws 1992, LB 1257, § 57; Laws 1993,
LB 563, § 24; Laws 1993, LB 138, § 28; Laws 1994, LB 647, § 5;
Laws 1994, LB 694, § 119; Laws 1994, LB 1066, § 11; Laws
1995, LB 275, § 1; Laws 1995, LB 860, § 1; Laws 1996, LB 900,
§ 1015; Laws 1996, LB 1069, § 1; Laws 1997, LB 118, § 1; Laws
1997, LB 347, § 1; Laws 1997, LB 710, § 1; Laws 1997, LB 865,
§ 1; Laws 1998, LB 924, § 16; Laws 1998, LB 1228, § 7; Laws
1998, LB 1229, § 1; Laws 1999, LB 386, § 1; Laws 2000, LB 659,
§ 2; Laws 2000, LB 1243, § 1; Laws 2001, LB 797, § 1; Laws
2001, LB 833, § 1; Laws 2001, Spec. Sess., LB 3, § 1; Laws 2002,
LB 1105, § 418; Laws 2002, LB 1310, § 3; Laws 2002, Second
Spec. Sess., LB 1, § 1; Laws 2003, LB 367, § 1; Laws 2003, LB
574, § 21; Laws 2004, LB 1083, § 83; Laws 2004, LB 1091, § 1;
Laws 2006, LB 1208, § 1; Laws 2007, LB638, § 16; Laws 2009,
LB286, § 4; Laws 2009, LB545, § 1; Laws 2009, LB547, § 1;
Laws 2009, First Spec. Sess., LB2, § 1; Laws 2010, LB956, § 1.
Operative date July 1, 2010.

Cross References

Excellence in Teaching Act, see section 79-8,132.

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska Environmental Trust Act, see section 81-15,167.
Nebraska State Funds Investment Act, see section 72-1260.

9-823 Rules and regulations; enumerated; Tax Commissioner; duties.

The Tax Commissioner shall adopt and promulgate rules and regulations
necessary to carry out the State Lottery Act. The rules and regulations shall
include provisions relating to the following:

(1) The lottery games to be conducted subject to the following conditions:
(a) No lottery game shall use the theme of dog racing or horseracing;

(b) In any lottery game utilizing tickets, each ticket in such game shall bear a
unique number distinguishing it from every other ticket in such lottery game;

(c) No name of an elected official shall appear on the tickets of any lottery
game; and

(d) In any instant-win game, the overall estimated odds of winning some
prize shall be printed on each ticket and shall also be available at the office of
the division at the time such lottery game is offered for sale to the public;

(2) The retail sales price for lottery tickets;

(3) The types and manner of payment of prizes to be awarded for winning
tickets in lottery games;

(4) The method for determining winners, the frequency of drawings, if any, or
other selection of winning tickets subject to the following conditions:
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(a) No lottery game shall be based on the results of a dog race, horserace, or
other sports event;

(b) If the lottery game utilizes the drawing of winning numbers, a drawing
among entries, or a drawing among finalists (i) the drawings shall be witnessed
by an independent certified public accountant, (ii) any equipment used in the
drawings shall be inspected by the independent certified public accountant and
an employee of the division or designated agent both before and after the
drawing, and (iii) the drawing shall be recorded on videotape with an audio
track; and

(c) Drawings in an instant-win game, other than grand prize drawings or
other runoff drawings, shall not be held more often than weekly. Drawings or
selections in an on-line game shall not be held more often than daily;

(5) The validation and manner of payment of prizes to the holders of winning
tickets subject to the following conditions:

(a) The prize shall be given to the person who presents a winning ticket,
except that for awards in excess of five hundred dollars, the winner shall also
provide his or her social security number or tax identification number;

(b) A prize may be given to only one person per winning ticket, except that a
prize shall be divided between the holders of winning tickets if there is more
than one winning ticket per prize;

(c) For the convenience of the public, the director may authorize lottery game
retailers to pay winners of up to five hundred dollars after performing vali-
dation procedures on their premises appropriate to the lottery game involved;

(d) No prize shall be paid to any person under nineteen years of age, and any
prize resulting from a lottery ticket held by a person under nineteen years of
age shall be awarded to the parent or guardian or custodian of the person
under the Nebraska Uniform Transfers to Minors Act;

(e) No prize shall be paid for tickets that are stolen, counterfeit, altered,
fraudulent, unissued, produced or issued in error, unreadable, not received or
not recorded by the division by acceptable deadlines, lacking in captions that
confirm and agree with the lottery play symbols as appropriate to the lottery
game involved, or not in compliance with additional specific rules and regula-
tions and public or confidential validation and security tests appropriate to the
particular lottery game involved;

(f) No particular prize in any lottery game shall be paid more than once. In
the event of a binding determination by the director that more than one
claimant is entitled to a particular prize, the sole right of such claimants shall
be the award to each of them of an equal share in the prize; and

(g) After the expiration of the claim period for prizes for each lottery game,
the director shall make available a detailed tabulation of the total number of
tickets actually sold in the lottery game and the total number of prizes of each
prize denomination that were actually claimed and paid;

(6) Requirements for eligibility for participation in grand prize drawings or
other runoff drawings, including requirements for submission of evidence of
eligibility;

(7) The locations at which tickets may be sold except that no ticket may be
sold at a retail liquor establishment holding a license for the sale of alcoholic
liquor at retail for consumption on the licensed premises unless the establish-
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ment holds a Class C liquor license with a sampling designation as provided in
subsection (6) of section 53-124;

(8) The method to be used in selling tickets;

(9) The contracting with persons as lottery game retailers to sell tickets and
the manner and amount of compensation to be paid to such retailers;

(10) The form and type of marketing of informational and educational
material;

(11) Any arrangements or methods to be used in providing proper security in
the storage and distribution of tickets or lottery games; and

(12) All other matters necessary or desirable for the efficient and economical
operation and administration of lottery games and for the convenience of the
purchasers of tickets and the holders of winning tickets.

Source: Laws 1991, LB 849, § 23; Laws 1992, LB 907, § 25; Laws 1992,
LB 1257, § 58; Laws 1993, LB 138, § 43; Laws 1994, LB 1313,
§ 1; Laws 1995, LB 343, § 4; Laws 2010, LB861, § 4.
Effective date July 15, 2010.

Cross References

Nebraska Uniform Transfers to Minors Act, see section 43-2701.

9-836.01 Division; sale of tangible personal property; distribution of profits.

The division may endorse and sell for profit tangible personal property
related to the lottery. Any money received as profit by the division pursuant to
this section shall be remitted to the State Treasurer for credit to the State
Lottery Operation Trust Fund to be distributed to the Education Innovation
Fund, the Nebraska Opportunity Grant Fund, the Nebraska Environmental
Trust Fund, and the Compulsive Gamblers Assistance Fund pursuant to the
requirements of section 9-812.

Source: Laws 1994, LB 694, § 118; Laws 1998, LB 924, § 17; Laws 2003,
LB 574, § 22; Laws 2010, LB956, § 2.
Operative date July 1, 2010.
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CHAPTER 10
BONDS

Article.
12. Nebraska Governmental Unit Credit Facility Act. 10-1201 to 10-1206.

ARTICLE 12
NEBRASKA GOVERNMENTAL UNIT CREDIT FACILITY ACT

Section

10-1201. Act, how cited.

10-1202. Legislative findings.

10-1203. Terms, defined.

10-1204. Credit facility; authorized; approval; terms and conditions.
10-1205. Credit facility or related agreement; payments authorized.
10-1206. Act; construction with other law or home rule charters.

10-1201 Act, how cited.

Sections 10-1201 to 10-1206 shall be known and may be cited as the
Nebraska Governmental Unit Credit Facility Act.

Source: Laws 2009, LB377, § 1.

10-1202 Legislative findings.

The Legislature hereby finds and declares that there currently exist and may
hereafter exist conditions which make it difficult for governmental units to
issue and sell their bonds or other evidences of indebtedness and to obtain
credit at reasonable interest rates and that the United States Government has
authorized certain of its agencies and instrumentalities to provide credit sup-
port for state and local governmental units under more favorable terms.

Source: Laws 2009, LB377, § 2.

10-1203 Terms, defined.
For purposes of the Nebraska Governmental Unit Credit Facility Act:

(1) Authorizing statute means any statute which authorizes the issuance of
bonds by a governmental unit;

(2) Bank means any federally chartered or state-chartered bank, savings and
loan association, building and loan association, insurance company, or any
other public or private agency which insures or guarantees the indebtedness of
other persons or governmental units;

(3) Bond means any bond, note, interim certificate, evidence of bond owner-
ship, bond anticipation note, warrant, or other evidence of indebtedness issued
under any authorizing statute;

(4) Credit facility means any agreement or other instrument providing for a
guarantee or other contractual arrangement providing direct or indirect assur-
ance for payment of principal or interest or both principal and interest on any
bond issued by a governmental unit, including, but not limited to, any letter of
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credit, contract of guarantee, contract of insurance, standby purchase contract,
or any other contract for purchase or other agreement as to assurance of
payment;

(5) Governmental unit means any county, school district, city, village, public
power district, public power and irrigation district, sanitary and improvement
district, educational service unit, community college area, natural resources
district, airport authority, fire protection district, hospital district, hospital
authority, housing authority, joint entity created under the Interlocal Coopera-
tion Act, joint public agency created under the Joint Public Agency Act,
instrumentality, or any other district, authority, or political subdivision of the
State of Nebraska;

(6) Measure means any ordinance, resolution, or other enactment by a
governmental unit, or any amendment or supplement to any such ordinance,
resolution, or other enactment authorizing the issuance of bonds or authorizing
an indenture with respect to bonds pursuant to an authorizing statute;

(7) Terms and conditions means the terms and conditions of a credit facility,
which may include, but are not limited to, (a) representations and warranties;
(b) payment of fees and expenses; (c) reimbursement of amounts advanced and
payment of interest on amounts advanced; (d) holding harmless for additional
taxes or increased costs payable by the credit facility provider; (e) remarketing
or resale of purchased bonds; (f) indemnification for liabilities incurred by a
credit facility provider; (g) affirmative and negative covenants relating to bonds
for which assurance is provided; (h) provisions relating to defaults and reme-
dies upon default; and (i) such other provisions as may be determined by the
governing body of a governmental unit to be either customary or appropriate in
obtaining a credit facility; and

(8) United States governmental enterprise means any agency or instrumental-
ity of the United States Government. For all purposes of the Nebraska Govern-
mental Unit Credit Facility Act, the term United States governmental enterprise
shall be conclusively construed as including, but not limited to, any of the
Federal Home Loan Banks, the Federal National Mortgage Association, and the
Federal Home Loan Mortgage Corporation.

Source: Laws 2009, LB377, § 3.

Cross References

Interlocal Cooperation Act, see section 13-801.
Joint Public Agency Act, see section 13-2501.

10-1204 Credit facility; authorized; approval; terms and conditions.

Any governmental unit in the State of Nebraska may obtain credit support for
its bonds by entering into or obtaining a credit facility for any of its bonds from
any United States governmental enterprise or from any bank providing a credit
facility which is confirmed or otherwise supported by a credit facility provided
by a United States governmental enterprise. Any credit facility shall be ap-
proved by a measure adopted before or after issuance of any bonds. Each credit
facility shall have such terms and conditions as shall be approved by a measure
adopted by the governmental unit before or after the issuance of bonds.

Source: Laws 2009, LB377, § 4.

10-1205 Credit facility or related agreement; payments authorized.
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Any credit facility or related agreement may provide for payment of amounts
owing by the governmental unit from any resources of the governmental unit as
may be deemed appropriate by the governing body, including taxes and other
revenue. Any amounts required to reimburse the provider of a credit facility for
amounts advanced for payment of principal and interest or for purchase of a
bond or for related fees and expenses shall have the same status under sections
13-520 and 77-3442 as the indebtedness for which the credit facility has been
provided. Such indebtedness includes, without limitation, the payments of
principal and interest for which the advance or purchase was made or the fees
and expenses incurred.

Source: Laws 2009, LB377, § 5.

10-1206 Act; construction with other law or home rule charters.

The Nebraska Governmental Unit Credit Facility Act shall be independent of
and in addition to any other provision of law of the State of Nebraska or
provisions of home rule charters, and any credit facility may be obtained under
the act for any purpose authorized in the act even though other laws of the
State of Nebraska or provisions of home rule charters may provide for the
obtaining of a credit facility for the same or similar purposes. The act shall not
be considered amendatory of or limited by any other law of the State of
Nebraska or provisions of home rule charters, and any credit facility may be
obtained under the act without complying with the restrictions or requirements
of any other law of the State of Nebraska, except when specifically required by
the act, or without complying with the restrictions or requirements of home
rule charters. Nothing in the act shall prohibit or limit the obtaining of any
credit facility in accordance with other applicable laws of the State of Nebraska
or of home rule charters, if the governing body of a governmental unit
determines to obtain such credit facility under such other laws or charter or
otherwise limit the provisions of any home rule charter.

Source: Laws 2009, LB377, § 6.
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CHAPTER 11
BONDS AND OATHS, OFFICIAL

Article.
1. Official Bonds and Oaths. 11-119.
2. State Bond Approval. 11-201.

ARTICLE 1
OFFICIAL BONDS AND OATHS

Section
11-119. Bonds; officers; penal sums.

11-119 Bonds; officers; penal sums.

The following named officers shall execute a bond with penalties of the
following amounts:

(1) The Governor, one hundred thousand dollars;

(2) The Lieutenant Governor, one hundred thousand dollars;

(3) The Auditor of Public Accounts, one hundred thousand dollars;

(4) The Secretary of State, one hundred thousand dollars;

(5) The Attorney General, one hundred thousand dollars;

(6) The State Treasurer, not less than one million dollars and not more than
double the amount of money that may come into his or her hands, to be fixed
by the Governor;

(7) Each county attorney, a sum not less than one thousand dollars to be fixed
by the county board;

(8) Each clerk of the district court, not less than five thousand dollars or
more than one hundred thousand dollars to be determined by the county board;

(9) Each county clerk, not less than one thousand dollars or more than one
hundred thousand dollars to be determined by the county board, except that
when a county clerk also has the duties of other county offices the minimum
bond shall be two thousand dollars;

(10) Each county treasurer, not less than ten thousand dollars and not more
than the amount of money that may come into his or her hands, to be
determined by the county board;

(11) Each sheriff, in counties of not more than twenty thousand inhabitants,
five thousand dollars, and in counties over twenty thousand inhabitants, ten
thousand dollars;

(12) Each district superintendent of public instruction, one thousand dollars;

(13) Each county surveyor, five hundred dollars;

(14) Each county commissioner or supervisor, in counties of not more than
twenty thousand inhabitants, one thousand dollars, in counties over twenty
thousand and not more than thirty thousand inhabitants, two thousand dollars,
in counties over thirty thousand and not more than fifty thousand inhabitants,
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three thousand dollars, and in counties over fifty thousand inhabitants, five
thousand dollars;

(15) Each register of deeds in counties having a population of more than
sixteen thousand five hundred inhabitants, not less than two thousand dollars
or more than one hundred thousand dollars to be determined by the county

board;
(16) Each township clerk, two hundred fifty dollars;
(17) Each township treasurer, two thousand dollars;

(18) Each county assessor, not more than five thousand dollars and not less
than two thousand dollars;

(19) Each school district treasurer, not less than five hundred dollars or more
than double the amount of money that may come into his or her hands, the
amount to be fixed by the president and secretary of the district;

(20) Each road overseer, two hundred fifty dollars;

(21) Each member of a county weed district board and the manager thereof,
such amount as may be determined by the county board of commissioners or
supervisors of each county with the same amount to apply to each member of
any particular board;

(22) In any county, in lieu of the individual bonds required to be furnished by
county officers, a schedule, position, or blanket bond or undertaking may be
given by county officers, or a single corporate surety fidelity, schedule, position,
or blanket bond or undertaking covering all the officers, including officers
required by law to furnish an individual bond or undertaking, may be fur-
nished. The county may pay the premium for the bond. The bond shall be, at a
minimum, an aggregate of the amounts fixed by law or by the person or board
authorized by law to fix the amounts, and with such terms and conditions as
may be required by sections 11-101 to 11-130; and

(23) Each learning community coordinating council treasurer, not less than
five hundred dollars or more than double the amount of money that may come
into his or her hands, the amount to be fixed by the learning community
coordinating council.

All other state officers, department heads, and employees shall be bonded or
insured as required by section 11-201.

Source: Laws 1881, c. 13, § 19, p. 98; Laws 1901, c. 11, § 1, p. 63; Laws
1905, c. 12, § 1, p. 66; R.S.1913, § 5725; Laws 1917, c. 110, § 1,
p. 282; C.S.1922, § 5055; Laws 1927, c. 156, § 1, p. 417; C.S.
1929, § 12-119; Laws 1933, c. 115, § 1, p. 460; Laws 1935, c. 22,
§ 1, p. 105; C.S.Supp., 1941, § 12-119; R.S.1943, § 11-119; Laws
1947, c. 16, § 4, p. 97; Laws 1951, c. 14, § 1, p. 89; Laws 1963, c.
38,8 1, p. 206; Laws 1965, c. 538, § 31, p. 1716; Laws 1967, c.
36,8 1, p. 160; Laws 1969, c. 52, § 1, p. 350; Laws 1971, LB 298,
§ 1; Laws 1972, LB 1032, § 93; Laws 1973, LB 226, § 1; Laws
1974, LB 7, § 1; Laws 1975, LB 103, § 1; Laws 1978, LB 653,
§ 6; Laws 1983, LB 369, § 1; Laws 1988, LB 1030, § 1; Laws
1995, LB 179, § 1; Laws 1999, LB 272, § 1; Laws 2004, LB 884,
§ 8; Laws 2009, LB392, § 1.
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ARTICLE 2
STATE BOND APPROVAL

Section
11-201. Bonds or insurance; state officers and employees; Risk Manager; Secretary of
State; Attorney General; powers and duties.

11-201 Bonds or insurance; state officers and employees; Risk Manager;
Secretary of State; Attorney General; powers and duties.

It shall be the duty of the Risk Manager:

(1) To prescribe the amount, terms, and conditions of any bond or equivalent
commercial insurance when the amount or terms are not fixed by any specific
statute. The Risk Manager, in prescribing the amount, deductibles, conditions,
and terms, shall consider the type of risks, the relationship of the premium to
risks involved, the past and projected trends for premiums, the ability of the
Tort Claims Fund, the State Self-Insured Property Fund, and state agencies to
pay the deductibles, and any other factors the manager may, in his or her
discretion, deem necessary in order to accomplish the provisions of sections
2-1201, 3-103, 8-104, 8-105, 9-807, 11-119, 11-121, 11-201, 11-202, 37-110,
48-158, 48-609, 48-618, 48-721, 48-804.03, 53-109, 54-191, 55-123, 55-126,
55-127, 55-150, 57-917, 60-1303, 60-1502, 71-222.01, 72-1241, 77-366,
80-401.02, 81-111, 81-151, 81-8,128, 81-8,141, 81-1108.14, 81-2002, 83-128,
84-106, 84-206, and 84-801;

(2) To pass upon the sufficiency of and approve the surety on the bonds or
equivalent commercial insurance of all officers and employees of the state,
when approval is not otherwise prescribed by any specific statute;

(3) To arrange for the writing of corporate surety bonds or equivalent
commercial insurance for all the officers and employees of the state who are
required by statute to furnish bonds;

(4) To arrange for the writing of the blanket corporate surety bond or
equivalent commercial insurance required by this section; and

(5) To order the payment of corporate surety bond or equivalent commercial
insurance premiums out of the State Insurance Fund created by section
81-8,239.02.

All state employees not specifically required to give bond by section 11-119
shall be bonded under a blanket corporate surety bond or insured under
equivalent commercial insurance for faithful performance and honesty in an
amount determined by the Risk Manager.

The Risk Manager may separately bond any officer, employee, or group
thereof under a separate corporate surety bond or equivalent commercial
insurance policy for performance and honesty pursuant to the standards set
forth in subdivision (1) of this section if the corporate surety or commercial
insurer will not bond or insure or excludes from coverage any officer, employ-
ee, or group thereof under the blanket bond or commercial insurance required
by this section, or if the Risk Manager finds that the reasonable availability or
cost of the blanket bond or commercial insurance required under this section is
adversely affected by any of the following factors: The loss experience, types of
risks to be bonded or insured, relationship of premium to risks involved, past
and projected trends for premiums, or any other factors.

261 2010 Cumulative Supplement



§11-201 BONDS AND OATHS, OFFICIAL

Surety bonds of collection agencies, as required by section 45-608, and
detective agencies, as required by section 71-3207, shall be approved by the
Secretary of State. The Attorney General shall approve all bond forms distribut-
ed by the Secretary of State.

Source: Laws 1945, c. 13,8 1, p. 112; Laws 1955, c. 17, § 1, p. 88; Laws
1967, c. 36, § 3, p. 162; Laws 1969, c. 54, § 1, p. 354; Laws 1978,
LB 653, § 8; Laws 1981, LB 273, § 1; Laws 1994, LB 1210, § 1;
Laws 1996, LB 1044, § 45; Laws 1998, LB 922, § 392; Laws
2000, LB 901, § 1; Laws 2003, LB 242, § 1; Laws 2004, LB 884,
§ 10; Laws 2007, LB334, § 2; Laws 2010, LB722, § 1.
Effective date July 15, 2010.
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CHAPTER 12
CEMETERIES

Article.
1. Wyuka Cemetery. 12-101, 12-101.01.
4. Cemeteries in Cities of Less than 25,000 Population and Villages. 12-401, 12-402.
8. Maintenance and Improvement of Cemeteries. 12-805 to 12-810.

11. Burial Pre-Need Sales. 12-1102 to 12-1116.

12. Unmarked Human Burial Sites. 12-1202, 12-1204.

13. State Veteran Cemetery System. 12-1301.

14. Statewide Cemetery Registry. 12-1401.

ARTICLE 1
WYUKA CEMETERY

Section

12-101. Wyuka Cemetery; declared a public charitable corporation; powers; trus-
tees; appointment; terms; vacancies; reports.

12-101.01. Trustee; potential conflict of interest; actions required.

12-101 Wyuka Cemetery; declared a public charitable corporation; powers;
trustees; appointment; terms; vacancies; reports.

(1) The cemetery in Lincoln, Nebraska, known as Wyuka Cemetery, is hereby
declared to be a public charitable corporation. The general control and man-
agement of the affairs of such cemetery shall be vested in a board of three
trustees until July 1, 2009, and thereafter shall be vested in a board of five
trustees. The trustees shall serve without compensation and shall be a body
corporate to be known as Wyuka Cemetery, with power to sue and be sued, to
contract and to be contracted with, and to acquire, hold, and convey both real
and personal property for all purposes consistent with the provisions of sections
12-101 to 12-105, and shall have the power of eminent domain to be exercised
in the manner provided in section 12-201.

(2) The trustees of Wyuka Cemetery shall have the power, by resolution duly
adopted by a majority vote, to authorize one of their number to sign a petition
for paving, repaving, curbing, recurbing, grading, changing grading, guttering,
resurfacing, relaying existing pavement, or otherwise improving any street,
streets, alley, alleys, or public ways or grounds abutting cemetery property.
When such improvements have been ordered, the trustees shall pay, from funds
of the cemetery, such special taxes or assessments as may be properly deter-
mined.

(3) The trustees of Wyuka Cemetery shall be appointed by the Governor of the
State of Nebraska at the expiration of each trustee’s term of office. The two
trustees appointed for their initial terms of office beginning July 1, 2009, shall
be appointed by the Governor to serve a five-year term and a six-year term,
respectively. Thereafter, each of the five trustees shall be appointed by the
Governor for a term of six years. In the event of a vacancy occurring among the
members of the board, the vacancy shall be filled by appointment by the
Governor, and such appointment shall continue for the unexpired term.
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(4) The board of trustees of Wyuka Cemetery shall file with the Secretary of
State, on or before the second Tuesday in March of each year, an itemized
report of all the receipts and expenditures in connection with its management
and control of the cemetery.

(5) The trustees of Wyuka Cemetery shall have the power to provide, in their
discretion, retirement benefits for present and future employees of the ceme-
tery, and to establish, participate in, and administer plans for the benefit of its
employees or its employees and their dependents, which may provide disability,
hospitalization, medical, surgical, accident, sickness and life insurance cover-
age, or any one or more coverages, and which shall be purchased from a
corporation or corporations authorized and licensed by the Department of]
Insurance.

(6)(a) Beginning December 31, 1998, and each December 31 thereafter, the
trustees shall file with the Public Employees Retirement Board an annual
report on each retirement plan established pursuant to this section and section
401(a) of the Internal Revenue Code and shall submit copies of such report to
the members of the Nebraska Retirement Systems Committee of the Legisla-
ture. The annual report shall be in a form prescribed by the Public Employees
Retirement Board and shall contain the following information for each such
retirement plan:

(i) The number of persons participating in the retirement plan;
(ii) The contribution rates of participants in the plan;

(iii) Plan assets and liabilities;

(iv) The names and positions of persons administering the plan;
(v) The names and positions of persons investing plan assets;
(vi) The form and nature of investments;

(vii) For each defined contribution plan, a full description of investment
policies and options available to plan participants; and

(viii) For each defined benefit plan, the levels of benefits of participants in the
plan, the number of members who are eligible for a benefit, and the total
present value of such members’ benefits, as well as the funding sources which
will pay for such benefits.

If a plan contains no current active participants, the trustees may file in place
of such report a statement with the Public Employees Retirement Board
indicating the number of retirees still drawing benefits, and the sources and
amount of funding for such benefits.

(b) Beginning December 31, 1998, and every four years thereafter, if such
retirement plan is a defined benefit plan, the trustees shall cause to be prepared
a quadrennial report and shall file the same with the Public Employees
Retirement Board and submit to the members of the Nebraska Retirement
Systems Committee of the Legislature a copy of such report. The report shall
consist of a full actuarial analysis of each such retirement plan established
pursuant to this section. The analysis shall be prepared by an independent
private organization or public entity employing actuaries who are members in
good standing of the American Academy of Actuaries, and which organization
or entity has demonstrated expertise to perform this type of analysis and is
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unrelated to any organization offering investment advice or which provides
investment management services to the retirement plan.

Source: Laws 1927, ¢. 197, § 1, p. 560; C.S.1929, § 13-101; R.S.1943,
§ 12-101; Laws 1953, c. 15, § 1, p. 81; Laws 1959, c. 28, § 1, p.
179; Laws 1967, c. 38, § 1, p. 167; Laws 1998, LB 1191, § 3;
Laws 1999, LB 795, § 2; Laws 2009, LB498, § 1.

12-101.01 Trustee; potential conflict of interest; actions required.

Any trustee of Wyuka Cemetery who would be required to take any action or
make any decision in the discharge of his or her official duties that may cause
financial benefit or detriment to him or her, a member of his or her immediate
family, or a business with which he or she is associated, which is distinguish-
able from the effects of such action on the public generally or a broad segment
of the public, shall take the following actions as soon as he or she is aware of;
such potential conflict or should reasonably be aware of such potential conflict,
whichever is sooner:

(1) Prepare a written statement describing the matter requiring action or
decision and the nature of the potential conflict;

(2) Deliver a copy of the statement to the person in charge of keeping records
for the board of trustees of Wyuka Cemetery who shall enter the statement onto
the public records of the board of trustees; and

(3) Abstain from participating or voting on the matter in which the trustee
has a conflict of interest.

Source: Laws 2009, LB498, § 2.

ARTICLE 4

CEMETERIES IN CITIES OF LESS THAN
25,000 POPULATION AND VILLAGES

Section

12-401. Cemetery board; members; appointment; terms; vacancies.

12-402. Cemetery fund; disbursement; tax levy; limit; collection; perpetual fund; use
authorized.

12-401 Cemetery board; members; appointment; terms; vacancies.

The mayor of any city having fewer than twenty-five thousand inhabitants, by
and with the consent of the council or a majority thereof, and the chairperson
of the board of trustees of any village, by and with the consent of the village
board or a majority thereof, may appoint a board of not fewer than three nor
more than six members, to be known as the cemetery board, from among the
citizens at large of such city or village, who shall serve without pay and shall
have entire control and management of any cemetery belonging to such city or
village. Neither the mayor nor any member of the council nor the chairperson
nor any member of the village board of trustees may be a member of the
cemetery board. At the time of establishing such cemetery board, approximately,
one-third of the members shall be appointed for a term of one year, one-third
for a term of two years, and one-third for a term of three years, and thereafter
members shall be appointed for terms of three years. Vacancies in the member-
ship of the board other than through the expiration of a term shall be filled for
the unexpired portion of the term.

Source: Laws 1917, c. 207, § 1, p. 496; C.S.1922, § 4492; C.S.1929,
§ 13-401; R.S.1943, § 12-401; Laws 2008, LB995, § 1.
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12-402 Cemetery fund; disbursement; tax levy; limit; collection; perpetual
fund; use authorized.

(1) The mayor and council or the board of trustees, for the purpose of
defraying the cost of the care, management, improvement, beautifying, and
welfare of such cemeteries and the inhabitants thereof, may each year levy a tax
not exceeding five and two-tenths cents on each one hundred dollars upon the
taxable value of all the taxable property in such city or village subject to
taxation for general purposes. The tax shall be collected and paid to the city or
village as taxes for general purposes are collected and paid to the city or
village. All taxes collected for this purpose shall constitute and be known as the
cemetery fund and shall be used for the general care, management, improve-
ment, beautifying, and welfare of such cemetery and the inhabitants thereof.
Warrants upon this fund shall be drawn by the cemetery board and shall be
paid by the city or village treasurer. The city council or the board of trustees
may issue a warrant from the cemetery fund if a payment is due and the
cemetery board is not scheduled to meet prior to such due date to authorize the
warrant.

(2) The mayor and council or the board of trustees may set aside the proceeds
of the sale of lots as a perpetual fund to be invested as provided by ordinance.
The income from the fund may be used for the general care, management,
maintenance, improvement, beautifying, and welfare of the cemetery. The
principal of the perpetual fund may be used for the general care, management,
maintenance, improvement, beautifying, and welfare of the cemetery as long as
no more than twenty percent of the principal is so used in any fiscal year and
no more than forty percent of the principal is so used in any period of ten
consecutive fiscal years. The principal of the perpetual fund may also be used
for the purchase and development of additional land to be used for cemetery
purposes as long as no more than twenty-five percent of the principal is so used
in any fiscal year and no more than thirty-five percent of the principal is so
used in any period of ten consecutive fiscal years.

(3) The mayor and council or the board of trustees may receive money by
donation, bequest, or otherwise for credit to the perpetual fund to be invested
as provided by ordinance or as conditioned by the donor. The income there-
from may be used for the general care, management, maintenance, improve-
ment, beautifying, and welfare of the cemetery as the donor may designate. The
principal therefrom may be used for the general care, management, mainte-
nance, improvement, beautifying, and welfare of the cemetery as the donor may
designate as long as no more than twenty percent of the principal is so used in
any fiscal year and no more than forty percent of the principal is so used in any
period of ten consecutive fiscal years. The principal therefrom may also be used
for the purchase and development of additional land to be used for cemetery
purposes as the donor may designate as long as no more than twenty-five
percent of the principal is so used in any fiscal year and no more than thirty-
five percent of the principal is so used in any period of ten consecutive fiscal
years.

(4) This section does not limit the use of any money that comes to the city or
village by donation, bequest, or otherwise that is not designated to be credited
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to the perpetual fund or that allows greater use for purchase or development of
additional land to be used for cemetery purposes.

Source: Laws 1917, c. 207, § 2, p. 496; C.S.1922, § 4493; C.S.1929,
§ 13-402; R.S.1943, § 12-402; Laws 1953, c. 17, § 1, p. 84; Laws
1979, LB 187, § 26; Laws 1992, LB 719A, § 24; Laws 2005, LB
262, § 1; Laws 2008, LB995, § 2; Laws 2009, LB500, § 1.

ARTICLE 8
MAINTENANCE AND IMPROVEMENT OF CEMETERIES

Section

12-805. Abandoned or neglected cemeteries; care and maintenance.

12-806. Abandoned or neglected cemeteries; care; item in county budget.
12-806.01. Repealed. Laws 2008, LB 995, § 12.

12-807. Abandoned or neglected pioneer cemeteries; preservation.

12-808. Abandoned or neglected pioneer cemetery, defined.

12-810. Abandoned or neglected pioneer cemeteries; mowing; historical and di-

rectional markers.

12-805 Abandoned or neglected cemeteries; care and maintenance.

The county board shall expend money from the general fund of the county for
the care and maintenance of each abandoned or neglected cemetery. Such
amount shall not exceed one thousand dollars per cemetery in a calendar year.
Such care and maintenance may include the repair or building of fences and
annual spraying for the control of weeds and brush.

Source: Laws 1931, c. 40, § 1, p. 135; Laws 1933, c. 36, § 1, p. 237; Laws
1939, c¢. 28, § 5, p. 146; Laws 1941, c. 48, § 2, p. 236;
C.S.Supp.,1941, § 26-105; Laws 1943, c. 57, § 1(9), p. 226; R.S.
1943, § 23-113; Laws 1949, c. 35, § 1, p. 128; Laws 1973, LB
277, § 1; Laws 1974, LB 608, § 1; C.S.Supp.,1974, § 23-113;
Laws 2001, LB 280, § 1; Laws 2008, LB995, § 3.

12-806 Abandoned or neglected cemeteries; care; item in county budget.

The county board may include in the budget for the next fiscal year an item
for care of abandoned or neglected cemeteries as provided in section 12-805.

Source: Laws 1949, c. 35, § 2, p. 128; R.S.1943, (1974), § 23-113.01;
Laws 2008, LB995, § 4.

12-806.01 Repealed. Laws 2008, LB 995, § 12.

12-807 Abandoned or neglected pioneer cemeteries; preservation.

The county board shall expend money from the general fund of the county for
the continuous preservation and maintenance, including mowing, of an aban-
doned or neglected pioneer cemetery when petitioned to do so by thirty-five
adult residents of the county. The county board shall publish notice of such
petition in one issue of the official newspaper published and of general
circulation in the county at least ten days prior to the day when the matter will
be heard by the county board.

Source: Laws 1975, LB 129, § 1; Laws 2008, LB995, § 5.

12-808 Abandoned or neglected pioneer cemetery, defined.
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For purposes of sections 12-807 to 12-810, an abandoned or neglected
pioneer cemetery shall be defined according to the following criteria:

(1) Such cemetery was founded or the land upon which such cemetery is
situated was given, granted, donated, sold, or deeded to the founders of the
cemetery prior to January 1, 1900;

(2) Such cemetery contains the grave or graves of a person or persons who
were homesteaders, immigrants from a foreign nation, prairie farmers, pio-
neers, sodbusters, first generation Nebraskans, or Civil War veterans; and

(3) Such cemetery has been generally abandoned or neglected for a period of
at least five consecutive years.

Source: Laws 1975, LB 129, § 2; Laws 1996, LB 932, § 1; Laws 2008,
LB995, § 6.

12-810 Abandoned or neglected pioneer cemeteries; mowing; historical and
directional markers.

Any county affected by sections 12-807 to 12-810 shall provide for at least one
mowing annually of such cemetery each year, and one of such mowings shall
occur within a period of two weeks prior to Memorial Day. Additional mowings
shall be at the discretion of the county board, and each additional mowing may
be subject to a public hearing at which the need for the additional mowing shall
be presented to the county board. Within five years after maintenance and
preservation of such cemetery is commenced by such county, a historical
marker giving the date of the establishment of the cemetery and a short history
of the cemetery may be placed at the site of such cemetery. One directional
marker showing the way to such cemetery may be placed on the nearest state
highway to such cemetery.

Source: Laws 1975, LB 129, § 4; Laws 1996, LB 932, § 4; Laws 2008,
LB995, § 7.

ARTICLE 11
BURIAL PRE-NEED SALES

Section

12-1102. Terms, defined.

12-1107. Trustees; acceptance of funds; conditions; powers.

12-1116. Licenses; disciplinary actions; grounds; notice; administrative fine.

12-1102 Terms, defined.

For purposes of the Burial Pre-Need Sale Act, unless the context otherwise
requires:

(1) Agent shall mean any person who acts for or on behalf of a pre-need seller
in making pre-need sales;

(2) Burial or funeral merchandise or services shall mean all items of real or
personal property or a combination of both or services, sold or offered for sale
to the general public by any pre-need seller, which may be used in any manner
in connection with a funeral or the interment, entombment, inurnment, or
other alternate disposition of human remains. Such term shall not include a lot
or grave space or a crypt or niche located in a mausoleum, columbarium, or
lawn crypt upon which construction has been substantially completed;
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(3) Columbarium shall mean an aboveground structure or building which is
used or intended to be used for the inurnment of human remains in a niche. A
columbarium may be combined with a mausoleum;

(4) Crypt or niche shall mean a chamber in a lawn crypt, columbarium, or
mausoleum of sufficient size to inter or entomb cremated or noncremated
human remains;

(5) Delivery shall mean the act of performing the service required by or the
act of placing the item purchased in the physical possession of the pre-need
purchaser, including, but not limited to, the installing or depositing of the item
sold on or in real property owned by or designated by the person entitled to
receive such item, except that (a) the pre-need burial of a vault shall constitute
delivery only if the burial is with the consent of the pre-need purchaser and the
pre-need seller has made other pre-need vault burials prior to January 1, 1986,
and (b) delivery of a crypt or niche in a mausoleum, lawn crypt, or columbari-
um or a marker or monument may be accomplished by delivery of a document
of title;

(6) Department shall mean the Department of Insurance;
(7) Director shall mean the Director of Insurance;

(8) Document of title shall mean a deed, bill of sale, warehouse receipt, or
any other document which meets the following requirements:

(a) The effect of the document is to immediately vest the ownership of the
item described in the person purchasing the item;

(b) The document states the exact location of such item; and

(c) The document gives assurances that the item described exists in substan-
tially completed form and is subject to delivery upon request;

(9) Human remains shall mean the body of a deceased person;

(10) Lawn crypt shall mean an inground burial receptacle of single or
multiple depth, installed in multiples of ten or more in a large mass excavation,
usually constructed of concrete and installed on gravel or other drainage
underlayment and which acts as an outer container for the interment of human
remains;

(11) Letter of credit shall mean an irrevocable undertaking issued by any
financial institution which qualifies as a trustee under the Burial Pre-Need Sale
Act, given to a pre-need seller and naming the director as the beneficiary, in
which the issuer agrees to honor drafts or other demands for payment by the
beneficiary up to a specified amount;

(12) Lot or grave space shall mean a space in a cemetery intended to be used
for the inground interment of human remains;

(13) Marker, monument, or lettering shall mean an object or method used to
memorialize, locate, and identify human remains;

(14) Master trust agreement shall mean an agreement between a pre-need
seller and a trustee, a copy of which has been filed with the department, under
which proceeds from pre-need sales may be deposited by the pre-need seller;

(15) Mausoleum shall mean an aboveground structure or building which is
used or intended to be used for the entombment of human remains in a crypt. A
mausoleum may be combined with a columbarium;
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(16) Pre-need purchaser shall mean a member of the general public purchas-
ing burial or funeral merchandise or services or a marker, monument, or
lettering from a pre-need seller for personal use;

(17) Pre-need sale shall mean any sale by any pre-need seller to a pre-need
purchaser of:

(a) Any items of burial or funeral merchandise or services which are not
purchased for the immediate use in a funeral or burial of human remains;

(b) Any unspecified items of burial or funeral merchandise or services which
items will be specified either at death or at a later date; or

(c) A marker, monument, or lettering which will not be delivered within six
months of the date of the sale;

(18) Pre-need seller shall mean any person, partnership, limited liability
company, corporation, or association on whose behalf pre-need sales are made
to the general public;

(19) Substantially completed shall mean that time when the mausoleum,
columbarium, or lawn crypt being constructed is then ready for the interment,
entombment, or inurnment of human remains;

(20) Surety bond shall mean an undertaking given by an incorporated surety
company naming the director as the beneficiary and conditioned upon the
faithful performance of a contract for the construction of a mausoleum,
columbarium, or lawn crypt by a pre-need seller;

(21) Trust account shall mean either a separate trust account established
pursuant to the Burial Pre-Need Sale Act for a specific pre-need purchaser by a
pre-need seller or multiple accounts held under a master trust agreement when
it is required by the act that all or some portion of the proceeds of such pre-
need sale be placed in trust by the pre-need seller;

(22) Trustee shall mean a bank, trust company, building and loan association,
or credit union within the state whose deposits or accounts are insured or
guaranteed by the Federal Deposit Insurance Corporation or the National
Credit Union Share Insurance Fund;

(23) Trust principal shall mean all deposits, including amounts retained as
required by section 12-1114, made to a trust account by a pre-need seller less
all withdrawals occasioned by delivery or cancellation; and

(24) Vault shall mean an item of burial or funeral merchandise or services
which is an inground burial receptacle installed individually, as opposed to
lawn crypts, which is constructed of concrete, steel, or any other material, and
which acts as an outer container for the interment of human remains.

Source: Laws 1986, LB 643, § 2; Laws 1992, LB 757, § 13; Laws 1993,
LB 121, § 126; Laws 1999, LB 107, § 1; Laws 2003, LB 131,
§ 19; Laws 2009, LB259, § 2.

12-1107 Trustees; acceptance of funds; conditions; powers.

(1) Banks which do not have a separate trust department and building and
loan associations and credit unions acting as trustees under the Burial Pre-
Need Sale Act shall accept trust funds only to the extent that the full amount of
all of such funds is insured or guaranteed by the Federal Deposit Insurance
Corporation or the National Credit Union Share Insurance Fund.
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(2) Banks with a separate trust department and trust companies acting as
trustees under the Burial Pre-Need Sale Act when investing or reinvesting trust
funds shall have the power to deal with such funds as a prudent trustee would
deal with the funds and shall have all of the powers granted to a trustee by the
Nebraska Uniform Trust Code, but the Uniform Principal and Income Act shall
not be applicable and all income, whether from interest, dividends, capital
gains, or any other source, shall be considered as income.

Source: Laws 1986, LB 643, § 7; Laws 1992, LB 757, § 14; Laws 1999,
LB 107, § 2; Laws 2001, LB 56, § 35; Laws 2003, LB 130, § 112;
Laws 2003, LB 131, § 20; Laws 2009, LB259, § 3.

Cross References

Nebraska Uniform Trust Code, see section 30-3801.
Uniform Principal and Income Act, see section 30-3116.

12-1116 Licenses; disciplinary actions; grounds; notice; administrative fine.

(1) The director may deny, revoke, or suspend any license of any pre-need
seller or agent or may levy an administrative fine in accordance with subsection
(3) of this section if the director finds that:

(a) The licensee has failed to pay the license fee prescribed for such license;

(b) The licensee, either knowingly or without the exercise of due care to
prevent the same, has violated any of the provisions of the Burial Pre-Need Sale
Act or any rule or regulation adopted and promulgated by the director pursuant
to such act;

(c) An act or condition exists which, if it had existed at the time of the
original application of such licensee, would have resulted in the director
refusing to issue such license; or

(d) The licensee, upon receipt of a written inquiry from the department, has
failed to respond to such inquiry or has failed to request an additional
reasonable amount of time to respond to such inquiry within fifteen business
days after such receipt.

(2) Written notification shall be provided to the licensee upon the director’s
making such determination, and the notice shall be mailed by the director to
the last address on file for the licensee by certified or registered mail, return
receipt requested. The notice shall state the specific action contemplated by the
director and the specific grounds for such action. The notice shall allow the
licensee receiving such notice twenty days from the date of actual receipt to:

(a) Voluntarily surrender his or her license; or

(b) File a written notice of protest of the proposed action of the director. If a
written notice of protest is filed by the licensee, the Administrative Procedure
Act shall govern the hearing process and procedure, including all appeals.
Failure to file a notice of protest within the twenty-day period shall be
equivalent to a voluntary surrender of the licensee’s license, and the licensee
shall surrender the license to the director.

(3) In addition to or in lieu of any applicable denial, suspension, or revoca-
tion of a license, any person violating the Burial Pre-Need Sale Act may, after
notice and hearing, be subject to an administrative fine of not more than one
thousand dollars per violation. Such fine may be enforced in the same manner
as civil judgments. Any person charged with a violation of the act may waive
his or her right to a hearing and consent to such discipline as the director
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determines is appropriate. The Administrative Procedure Act shall govern all
hearings held pursuant to the Burial Pre-Need Sale Act.

Source: Laws 1986, LB 643, § 16; Laws 1987, LB 93, § 3; Laws 2005, LB
119, § 4; Laws 2009, LB192, § 1.

Cross References

Administrative Procedure Act, see section 84-920.

ARTICLE 12
UNMARKED HUMAN BURIAL SITES

Section
12-1202. Legislative findings and declarations.
12-1204. Terms, defined.

12-1202 Legislative findings and declarations.
The Legislature hereby finds and declares that:

(1) Human burial sites which do not presently resemble well-tended and well-
marked cemeteries are subject to a higher degree of vandalism and inadvertent
destruction than well-tended and well-marked cemeteries;

(2) Although existing law prohibits removal, concealment, or abandonment of
any dead human body and provides for the care and maintenance of abandoned
or neglected cemeteries and pioneer cemeteries, additional statutory guidelines
and protections are in the public interest;

(3) Existing law on cemeteries reflects the value placed on preserving human
burial sites but does not clearly provide equal and adequate protection or
incentives to assure preservation of all human burial sites in this state;

(4) An unknown number of unmarked human burial sites containing the
remains of pioneers, settlers, and Indians are scattered throughout the state;

(5) No adequate procedure regarding the treatment and disposition of human
skeletal remains from unmarked graves exists to protect the interests of
relatives or other interested persons; and

(6) There are scientific, educational, religious, and cultural interests in the
remains of our ancestors and those interests, whenever possible, should be
served.

Source: Laws 1989, LB 340, § 2; Laws 2008, LB995, § 8.

12-1204 Terms, defined.

For purposes of the Unmarked Human Burial Sites and Skeletal Remains
Protection Act:

(1) Burial goods shall mean any item or items reasonably believed to have
been intentionally placed with the human skeletal remains of an individual at
the time of burial and which can be traced with a reasonable degree of
certainty to the specific human skeletal remains with which it or they were
buried;

(2) Human burial site shall mean the specific place where any human skeletal
remains are buried and the immediately surrounding area;

(3) Human skeletal remains shall mean the body or any part of the body of a
deceased human in any stage of decomposition;
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(4) Indian tribe shall mean any federally recognized or state-recognized
Indian tribe, band, or community;

(5) Professional archaeologist shall mean a person having a postgraduate
degree in archaeology, anthropology, history, or a related field with a special-
ization in archaeology and with demonstrated ability to design and execute an
archaeological study and to present the written results and interpretations of
such a study in a thorough, scientific, and timely manner;

(6) Reasonably identified and reasonably identifiable shall mean identifiable,
by a preponderance of the evidence, as to familial or tribal origin based on any
available archaeological, historical, ethnological, or other direct or circumstan-
tial evidence or expert opinion;

(7) Society shall mean the Nebraska State Historical Society; and

(8) Unmarked human burial shall mean any interment by whatever means of
human skeletal remains for which there exists no grave marker, including
burials located in abandoned or neglected cemeteries.

Source: Laws 1989, LB 340, § 4; Laws 2008, LB995, § 9.

ARTICLE 13
STATE VETERAN CEMETERY SYSTEM

Section

12-1301. Director of Veterans’ Affairs; powers and duties; Veteran Cemetery Construc-
tion Fund; Nebraska Veteran Cemetery System Endowment Fund; Nebras-
ka Veteran Cemetery System Operation Fund; created; investment.

12-1301 Director of Veterans’ Affairs; powers and duties; Veteran Cemetery
Construction Fund; Nebraska Veteran Cemetery System Endowment Fund;
Nebraska Veteran Cemetery System Operation Fund; created; investment.

(1) The Director of Veterans’ Affairs may establish and operate a state veteran
cemetery system consisting of a facility in Box Butte County, a facility in Sarpy
County, and the Nebraska Veterans’ Memorial Cemetery in Hall County. The
director may seek and expend private, state, and federal funds for the establish-
ment, construction, maintenance, administration, and operation of the ceme-
tery system as provided in this section. Any gift, bequest, or devise of real
property for the cemetery system shall be subject to the approval requirements
of section 81-1108.33 notwithstanding the value of the real property. All funds
received for the construction of the cemetery system shall be remitted to the
State Treasurer for credit to the Veteran Cemetery Construction Fund. Any
funds remaining in the Veteran Cemetery Construction Fund following the
completion of construction of the three facilities comprising the state veteran
cemetery system shall upon such completion be transferred to the Nebraska
Veteran Cemetery System Endowment Fund, and the Veteran Cemetery Con-
struction Fund shall thereafter terminate.

(2)(a) A trust fund to be known as the Nebraska Veteran Cemetery System
Endowment Fund is hereby created. The fund shall consist of:

(i) Gifts, bequests, grants, or contributions from private or public sources
designated for the maintenance, administration, or operation of the state
veteran cemetery system;

(ii) Any funds transferred from the Veteran Cemetery Construction Fund
following the completion of construction of the three facilities comprising the
state veteran cemetery system; and
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(iii) Following the termination of the Veteran Cemetery Construction Fund,
any funds received by the state from any source for the state veteran cemetery
system.

(b) No revenue from the General Fund shall be remitted to the Nebraska
Veteran Cemetery System Endowment Fund. The Legislature shall not appro-
priate or transfer money from the Nebraska Veteran Cemetery System Endow-
ment Fund for any purpose other than as provided in this section. Any money
in the Nebraska Veteran Cemetery System Endowment Fund available for
investment shall be invested by the state investment officer pursuant to the
Nebraska Capital Expansion Act and the Nebraska State Funds Investment Act.
No portion of the principal of the Nebraska Veteran Cemetery System Endow-
ment Fund shall be expended for any purpose except investment pursuant to
this subdivision. All investment earnings from the Nebraska Veteran Cemetery
System Endowment Fund shall be credited on a quarterly basis to the Nebraska
Veteran Cemetery System Operation Fund.

(3) There is hereby created the Nebraska Veteran Cemetery System Operation
Fund. Money in the fund shall be used for the operation, administration, and
maintenance of the state veteran cemetery system. Any money in the fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

(4) The director may make formal application to the federal government
regarding federal financial assistance for the construction of any of the facilities
comprising the state veteran cemetery system which is located in a county with
a population of less than one hundred thousand persons when he or she
determines that the requirements for such assistance have been met.

(5) The director may make formal application to the federal government
regarding financial assistance for the construction of any facility comprising a
portion of the state veteran cemetery system located in a county with a
population of more than one hundred thousand persons when sufficient funds
have been remitted to the Nebraska Veteran Cemetery System Endowment
Fund such that (a) the projected annual earnings from such fund available for
transfer to the Nebraska Veteran Cemetery System Operation Fund plus (b) the
projected annual value of formal agreements that have been entered into
between the state and any political subdivisions or private entities to subsidize
or undertake the operation, administration, or maintenance of any of the
facilities within the state veteran cemetery system, has a value that is sufficient
to fund the operation, administration, and maintenance of any cemetery creat-
ed pursuant to this subsection.

(6) The director may expend such funds as may be available for any of the
purposes authorized in this section.

(7) The director, with the approval of the Governor, may enter into agree-
ments for cemetery construction, administration, operation, or maintenance
with qualified persons, political subdivisions, or business entities. The director
shall provide lots in the cemetery system for the interment of deceased veterans
as defined by the National Cemetery Administration of the United States
Department of Veterans Affairs. The director shall provide lots for the inter-
ment of those veterans’ spouses, minor children, and unmarried adult children
who were physically or mentally disabled and incapable of self-support. Section
12-501 does not apply to the state veteran cemetery system.
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(8) The Veteran Cemetery Construction Fund is created. Any money in the
fund available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act.

(9) The director may adopt and promulgate rules and regulations to carry out
this section. The rules and regulations shall include requirements for proof of
residency, cost of burial if any, and standards for cemeteries, including decora-
tions and headstones.

Source: Laws 1999, LB 84, § 1; Laws 2004, LB 1231, § 1; Laws 2005, LB
54, § 2; Laws 2005, LB 227, § 1; Laws 2006, LB 996, § 1; Laws
2009, LB154, § 1.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

ARTICLE 14
STATEWIDE CEMETERY REGISTRY

Section
12-1401. Statewide Cemetery Registry; established and maintained.

12-1401 Statewide Cemetery Registry; established and maintained.

(1) The Nebraska State Historical Society shall establish and maintain the
Statewide Cemetery Registry. The registry shall be located in the office of the
Nebraska State Historical Society and shall be made available to the public.
The purpose of the registry is to provide a central data bank of accurate and
current information regarding the location of cemeteries, burial grounds,
mausoleums, and columbaria in the state.

(2)(a) Each city, village, township, county, church, fraternal and benevolent
society, cemetery district, cemetery association, mausoleum association, and
any other person owning, operating, or maintaining a cemetery, pioneer
cemetery, abandoned or neglected cemetery, mausoleum, or columbarium shall
register with the Statewide Cemetery Registry.

(b) Except as provided in subdivision (c) of this subsection, the registration
shall include the following:

(i) The location or address of the cemetery, mausoleum, or columbarium;

(ii) A plat of the cemetery, mausoleum, or columbarium grounds, including
any lots, graves, niches, or crypts, if available;

(iii) The name and address of the person or persons representing the entity
owning, operating, or maintaining the cemetery, mausoleum, or columbarium;

(iv) The inception date of the cemetery, mausoleum, or columbarium, if
available; and

(v) If the cemetery, mausoleum, or columbarium is abandoned, the abandon-
ment date, if available.

(c) The information required in subdivision (b) of this subsection regarding
the operation and maintenance of a cemetery, mausoleum, or columbarium
prior to January 1, 2006, shall be required only if such information is reason-
ably available to the registering entity.
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(d) The entity owning, operating, or maintaining the cemetery, mausoleum,
or columbarium may include information regarding the history of the operation
of the cemetery, mausoleum, or columbarium.

(3) The entity owning, operating, or maintaining a registered cemetery,
mausoleum, or columbarium shall update its entry in the registry every ten
years following the initial registration by the entity.

Source: Laws 2005, LB 211, § 11; Laws 2008, LB995, § 10.
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CHAPTER 13

CITIES, COUNTIES, AND OTHER
POLITICAL SUBDIVISIONS

Article.
2. Community Development. 13-206.
5. Budgets.

(a) Nebraska Budget Act. 13-503 to 13-509.
(d) Budget Limitations. 13-518 to 13-520.
8. Interlocal Cooperation Act. 13-824.01.
9. Political Subdivisions Tort Claims Act. 13-903.
12. Nebraska Public Transportation Act. 13-1210.
16. Self-Funding Benefits. 13-1622.
20. Integrated Solid Waste Management. 13-2001 to 13-2042.01.
22. Local Government Miscellaneous Expenditures. 13-2202.
26. Convention Center Facility Financing Assistance Act. 13-2601 to 13-2613.
27. Local Civic, Cultural, and Convention Center Financing Act. 13-2704 to 13-2706.
29. Political Subdivisions Construction Alternatives Act. 13-2901 to 13-2914.
30. Peace Officers. 13-3001 to 13-3005.
31. Sports Arena Facility Financing Assistance Act. 13-3101 to 13-3109.

ARTICLE 2
COMMUNITY DEVELOPMENT

Section
13-206. Director; adopt rules and regulations; tax credits.

13-206 Director; adopt rules and regulations; tax credits.

(1) The director shall adopt and promulgate rules and regulations for the
approval or disapproval of the program proposals submitted pursuant to
section 13-205 taking into account the economic need level and the geographic
distribution of the population of the community development area. The director
shall also adopt and promulgate rules and regulations concerning the amount
of the tax credit for which a program shall be certified. The tax credits shall be
available for contributions to a certified program which may qualify as a
charitable contribution deduction on the federal income tax return filed by the
business firm or individual making such contribution. The decision of the
department to approve or disapprove all or any portion of a proposal shall be in
writing. If the proposal is approved, the maximum tax credit allowance for the
certified program shall be stated along with the approval. The maximum tax
credit allowance approved by the department shall be final for the fiscal year in
which the program is certified. A copy of all decisions shall be transmitted to
the Tax Commissioner. A copy of all credits allowed to business firms under
sections 44-150 and 77-908 shall be transmitted to the Director of Insurance.

(2) For all business firms and individuals eligible for the credit allowed by
section 13-207, except for insurance companies paying premium and related
retaliatory taxes in this state pursuant to section 44-150 or 77-908, the Tax
Commissioner shall provide for the manner in which the credit allowed by
section 13-207 shall be taken and the forms on which such credit shall be
allowed. The Tax Commissioner shall adopt and promulgate rules and regula-
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tions for the method of providing tax credits. The Director of Insurance shall
provide for the manner in which the credit allowed by section 13-207 to
insurance companies paying premium and related retaliatory taxes in this state
pursuant to sections 44-150 and 77-908 shall be taken and the forms on which
such credit shall be allowed. The Director of Insurance may adopt and promul-
gate rules and regulations for the method of providing the tax credit. The Tax
Commissioner shall allow against any income tax due from the insurance
companies paying premium and related retaliatory taxes in this state pursuant
to section 44-150 or 77-908 a credit for the credit provided by section 13-207
and allowed by the Director of Insurance.

Source: Laws 1984, LB 372, § 6; Laws 1986, LB 1114, § 2; Laws 1987,
LB 302, § 2; Laws 1990, LB 1241, § 2; Laws 2001, LB 300, § 3;
Laws 2005, LB 334, § 3; Laws 2008, LB855, § 1.

ARTICLE 5
BUDGETS

(a) NEBRASKA BUDGET ACT

Section

13-503. Terms, defined.

13-508. Adopted budget statement; certified taxable valuation; levy.
13-509. County assessor; certify taxable value; when.

(d) BUDGET LIMITATIONS

13-518. Terms, defined.

13-519. Governmental unit; adoption of budget; limitations; additional increases au-
thorized; procedure.

13-520. Limitations; not applicable to certain restricted funds.

(a) NEBRASKA BUDGET ACT
13-503 Terms, defined.

For purposes of the Nebraska Budget Act, unless the context otherwise
requires:

(1) Governing body shall mean the governing body of any county agricultural
society, elected county fair board, joint airport authority formed under the Joint
Airport Authorities Act, city or county airport authority, bridge commission
created pursuant to section 39-868, cemetery district, city, village, municipal
county, community college, community redevelopment authority, county, drain-
age or levee district, educational service unit, rural or suburban fire protection
district, historical society, hospital district, irrigation district, learning commu-
nity, natural resources district, nonprofit county historical association or soci-
ety for which a tax is levied under subsection (1) of section 23-355.01, public
building commission, railroad transportation safety district, reclamation dis-
trict, road improvement district, rural water district, school district, sanitary
and improvement district, township, offstreet parking district, transit authority,
metropolitan utilities district, Educational Service Unit Coordinating Council,
and political subdivision with the authority to have a property tax request, with
the authority to levy a toll, or that receives state aid;

(2) Levying board shall mean any governing body which has the power or
duty to levy a tax;

(3) Fiscal year shall mean the twelve-month period used by each governing
body in determining and carrying on its financial and taxing affairs;
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(4) Tax shall mean any general or special tax levied against persons, property,
or business for public purposes as provided by law but shall not include any
special assessment;

(5) Auditor shall mean the Auditor of Public Accounts;

(6) Cash reserve shall mean funds required for the period before revenue
would become available for expenditure but shall not include funds held in any
special reserve fund;

(7) Public funds shall mean all money, including nontax money, used in the
operation and functions of governing bodies. For purposes of a county, city, or
village which has a lottery established under the Nebraska County and City
Lottery Act, only those net proceeds which are actually received by the county,
city, or village from a licensed lottery operator shall be considered public funds,
and public funds shall not include amounts awarded as prizes;

(8) Adopted budget statement shall mean a proposed budget statement which
has been adopted or amended and adopted as provided in section 13-506. Such
term shall include additions, if any, to an adopted budget statement made by a
revised budget which has been adopted as provided in section 13-511;

(9) Special reserve fund shall mean any special fund set aside by the
governing body for a particular purpose and not available for expenditure for
any other purpose. Funds created for (a) the retirement of bonded indebted-
ness, (b) the funding of employee pension plans, (c) the purposes of the Political
Subdivisions Self-Funding Benefits Act, (d) the purposes of the Local Option
Municipal Economic Development Act, (e) voter-approved sinking funds, or (f)
statutorily authorized sinking funds shall be considered special reserve funds;

(10) Biennial period shall mean the two fiscal years comprising a biennium
commencing in odd-numbered or even-numbered years used by a city in
determining and carrying on its financial and taxing affairs; and

(11) Biennial budget shall mean a budget by a city of the primary or
metropolitan class that adopts a charter provision providing for a biennial
period to determine and carry on the city’s financial and taxing affairs.

Source: Laws 1969, c. 145, § 2, p. 669; Laws 1972, LB 537, § 1; Laws
1977, LB 510, § 6; R.S.1943, (1987), § 23-922; Laws 1988, LB
802, § 2; Laws 1992, LB 1063, § 3; Laws 1992, Second Spec.
Sess., LB 1, § 3; Laws 1993, LB 734, § 17; Laws 1994, LB 1257,
§ 3; Laws 1996, LB 299, § 10; Laws 1997, LB 250, § 2; Laws
1999, LB 437, § 25; Laws 2000, LB 968, § 4; Laws 2000, LB
1116, § 6; Laws 2001, LB 142, § 25; Laws 2003, LB 607, § 1;
Laws 2006, LB 1024, § 1; Laws 2007, LB603, § 1; Laws 2009,
LB392, § 2; Laws 2010, LB779, § 1.
Operative date July 1, 2010.

Cross References

Joint Airport Authorities Act, see section 3-716.

Local Option Municipal Economic Development Act, see section 18-2701.
Nebraska County and City Lottery Act, see section 9-601.

Political Subdivisions Self-Funding Benefits Act, see section 13-1601.

13-508 Adopted budget statement; certified taxable valuation; levy.

(1) After publication and hearing thereon and within the time prescribed by
law, each governing body, except as provided in subsection (3) of this section,
shall file with and certify to the levying board or boards on or before September
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20 of each year and file with the auditor a copy of the adopted budget statement
which complies with sections 13-518 to 13-522 or 79-1023 to 79-1030, together
with the amount of the tax required to fund the adopted budget, setting out
separately (a) the amount to be levied for the payment of principal or interest
on bonds issued by the governing body and (b) the amount to be levied for all
other purposes. Proof of publication shall be attached to the statements.
Learning communities shall also file a copy of such adopted budget statement
with member school districts on or before September 1 of each year. The
governing body, in certifying the amount required, may make allowance for
delinquent taxes not exceeding five percent of the amount required plus the
actual percentage of delinquent taxes for the preceding tax year and for the
amount of estimated tax loss from any pending or anticipated litigation which
involves taxation and in which tax collections have been or can be withheld or
escrowed by court order. For purposes of this section, anticipated litigation
shall be limited to the anticipation of an action being filed by a taxpayer who or
which filed a similar action for the preceding year which is still pending.
Except for such allowances, a governing body shall not certify an amount of tax
more than one percent greater or lesser than the amount determined under
section 13-505.

(2) Each governing body shall use the certified taxable values as provided by
the county assessor pursuant to section 13-509 for the current year in setting or
certifying the levy. Each governing body may designate one of its members to
perform any duty or responsibility required of such body by this section.

(3)(a) A Class I school district shall do the filing and certification required by
subsection (1) of this section on or before August 1 of each year.

(b) A learning community shall do such filing and certification on or before
September 1 of each year.

Source: Laws 1969, c. 145, § 7, p. 672; Laws 1971, LB 129, § 3; Laws
1977, LB 391, § 1; Laws 1979, LB 178, § 1; R.S.1943, (1983),
§ 23-927; Laws 1989, LB 643, § 1; Laws 1992, LB 1063, § 4;
Laws 1992, Second Spec. Sess., LB 1, § 4; Laws 1993, LB 310,
§ 6; Laws 1993, LB 734, § 19; Laws 1995, LB 452, § 2; Laws
1996, LB 299, § 11; Laws 1996, LB 900, § 1018; Laws 1996, LB
1362, § 3; Laws 1997, LB 269, § 10; Laws 1998, LB 306, § 2;
Laws 1998, Spec. Sess., LB 1, § 1; Laws 1999, LB 86, § 5; Laws
2002, LB 568, § 4; Laws 2006, LB 1024, § 2; Laws 2008,
LB1154, § 1; Laws 2009, LB166, § 1.

13-509 County assessor; certify taxable value; when.

(1) On or before August 20 of each year, the county assessor shall certify to
each governing body or board empowered to levy or certify a tax levy the
current taxable value of the taxable real and personal property subject to the
applicable levy. Current taxable value for real property shall mean the value
established by the county assessor and equalized by the county board of
equalization and the Tax Equalization and Review Commission. Current tax-
able value for tangible personal property shall mean the net book value
reported by the taxpayer and certified by the county assessor.
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(2) The valuation of any real and personal property annexed by a political
subdivision on or after August 1 shall be considered in the taxable valuation of
the annexing political subdivision the following year.

Source: Laws 1977, LB 391, § 3; Laws 1979, LB 187, § 256; Laws 1984,
LB 835, § 1; R.S.Supp., 1986, § 23-927.01; Laws 1991, LB 829,
§ 1; Laws 1992, LB 1063, § 5; Laws 1992, Second Spec. Sess.,
LB 1, § 5; Laws 1993, LB 734, § 20; Laws 1994, LB 902, § 12;
Laws 1995, LB 452, § 3; Laws 1997, LB 271, § 12; Laws 1997,
LB 397, § 2; Laws 1998, LB 306, § 3; Laws 1999, LB 194, § 1;
Laws 1999, LB 813, § 1; Laws 2005, LB 261, § 1; Laws 2009,
LB166, § 2; Laws 2010, LB1071, § 1.
Operative date July 15, 2010.

(d) BUDGET LIMITATIONS

13-518 Terms, defined.
For purposes of sections 13-518 to 13-522:

(1) Allowable growth means (a) for governmental units other than community
colleges, the percentage increase in taxable valuation in excess of the base
limitation established under section 77-3446, if any, due to improvements to
real property as a result of new construction, additions to existing buildings,
any improvements to real property which increase the value of such property,
and any increase in valuation due to annexation and any personal property
valuation over the prior year and (b) for community colleges, (i) for fiscal years
prior to fiscal year 2003-04, for fiscal years after fiscal year 2004-05 until fiscal
year 2007-08, and for fiscal year 2010-11 and each fiscal year thereafter, the
percentage increase in excess of the base limitation, if any, in full-time equiva-
lent students from the second year to the first year preceding the year for which
the budget is being determined, (ii) for fiscal year 2003-04 and fiscal year
2004-05, the percentage increase in full-time equivalent students from the
second year to the first year preceding the year for which the budget is being
determined, and (iii) for fiscal year 2007-08 through fiscal year 2009-10,
community college areas may exceed the base limitation to equal base revenue
need calculated pursuant to section 85-2223;

(2) Capital improvements means (a) acquisition of real property or (b)
acquisition, construction, or extension of any improvements on real property;

(3) Governing body has the same meaning as in section 13-503;

(4) Governmental unit means every political subdivision which has authority
to levy a property tax or authority to request levy authority under section
77-3443 except sanitary and improvement districts which have been in exis-
tence for five years or less and school districts;

(5) Qualified sinking fund means a fund or funds maintained separately from
the general fund to pay for acquisition or replacement of tangible personal
property with a useful life of five years or more which is to be undertaken in the
future but is to be paid for in part or in total in advance using periodic
payments into the fund. The term includes sinking funds under subdivision (13)
of section 35-508 for firefighting and rescue equipment or apparatus;

(6) Restricted funds means (a) property tax, excluding any amounts refunded
to taxpayers, (b) payments in lieu of property taxes, (c) local option sales taxes,
(d) motor vehicle taxes, (e) state aid, (f) transfers of surpluses from any user fee,
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permit fee, or regulatory fee if the fee surplus is transferred to fund a service or
function not directly related to the fee and the costs of the activity funded from
the fee, (g) any funds excluded from restricted funds for the prior year because
they were budgeted for capital improvements but which were not spent and are
not expected to be spent for capital improvements, (h) the tax provided in
sections 77-27,223 to 77-27,227 beginning in the second fiscal year in which the
county will receive a full year of receipts, and (i) any excess tax collections
returned to the county under section 77-1776. Funds received pursuant to the
nameplate capacity tax levied under section 77-6203 for the first five years after
a wind energy generation facility has been commissioned are nonrestricted
funds; and

(7) State aid means:

(a) For all governmental units, state aid paid pursuant to sections 60-3,202
and 77-3523;

(b) For municipalities, state aid to municipalities paid pursuant to sections
18-2605, 39-2501 to 39-2520, 60-3,190, 77-27,136, and 77-27,139.04 and insur-
ance premium tax paid to municipalities;

(c) For counties, (i) until July 1, 2011, state aid to counties paid pursuant to
sections 39-2501 to 39-2520, 47-119.01, 60-3,184 to 60-3,190, 77-27,136, and
77-3618, insurance premium tax paid to counties, and reimbursements to
counties from funds appropriated pursuant to section 29-3933, and (ii) begin-
ning on July 1, 2011, state aid to counties paid pursuant to sections 39-2501 to
39-2520, 60-3,184 to 60-3,190, and 77-27,137.03, insurance premium tax paid
to counties, and reimbursements to counties from funds appropriated pursuant
to section 29-3933;

(d) For community colleges, state aid to community colleges paid pursuant to
the Community College Foundation and Equalization Aid Act or, for fiscal year
2010-11, pursuant to section 90-517;

(e) For natural resources districts, state aid to natural resources districts paid
pursuant to section 77-27,136;

() For educational service units, state aid appropriated under sections
79-1241.01 to 79-1241.03; and

(g) For local public health departments as defined in section 71-1626, state
aid as distributed under section 71-1628.08.

Source: Laws 1996, LB 299, § 1; Laws 1997, LB 269, § 11; Laws 1998,
LB 989, § 1; Laws 1998, LB 1104, § 4; Laws 1999, LB 36, § 2;
Laws 1999, LB 86, § 7; Laws 1999, LB 881, § 6; Laws 2001, LB
335, § 1; Laws 2002, LB 259, § 6; Laws 2002, LB 876, § 3; Laws
2003, LB 540, § 1; Laws 2003, LB 563, § 16; Laws 2004, LB
1005, § 1; Laws 2005, LB 274, § 222; Laws 2007, LB342, § 30;
Laws 2009, LB218, § 1; Laws 2009, LB549, § 1; Laws 2010,
LB1048, § 1; Laws 2010, LB1072, § 1.

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB1048, section 1, with LB1072, section 1, to reflect all
amendments.

Note: Changes made by LB1072 became effective April 15, 2010. Changes made by LB1048 became effective July 15, 2010.

Cross References

Community College Foundation and Equalization Aid Act, see section 85-2201.

13-519 Governmental unit; adoption of budget; limitations; additional in-
creases authorized; procedure.
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(1)(a) Subject to subdivision (1)(b) of this section, for all fiscal years begin-
ning on or after July 1, 1998, no governmental unit shall adopt a budget
containing a total of budgeted restricted funds more than the last prior year’s
total of budgeted restricted funds plus allowable growth plus the basic allow-
able growth percentage of the base limitation established under section
77-3446. For the second fiscal year in which a county will receive a full year of
receipts from the tax imposed in sections 77-27,223 to 77-27,227, the prior
year’s total of restricted funds shall be the prior year’s total of restricted funds
plus the total receipts from the tax imposed in sections 77-27,223 to 77-27,227
in the prior year. For fiscal years 2010-11 through 2013-14 in which a county
will reassume the assessment function pursuant to section 77-1340 or
77-1340.04, the prior year’s total of restricted funds shall be the prior year’s
total of restricted funds plus the total budgeted for the reassumption of the
assessment function. If a governmental unit transfers the financial responsibili-
ty of providing a service financed in whole or in part with restricted funds to
another governmental unit or the state, the amount of restricted funds associat-
ed with providing the service shall be subtracted from the last prior year’s total
of budgeted restricted funds for the previous provider and may be added to the
last prior year’s total of restricted funds for the new provider. For governmen-
tal units that have consolidated, the calculations made under this section for
consolidating units shall be made based on the combined total of restricted
funds, population, or full-time equivalent students of each governmental unit.

(b) For all fiscal years beginning on or after July 1, 2008, educational service
units may exceed the limitations of subdivision (1)(a) of this section to the
extent that one hundred ten percent of the needs for the educational service
unit calculated pursuant to section 79-1241.03 exceeds the budgeted restricted
funds allowed pursuant to subdivision (1)(a) of this section.

(2) A governmental unit may exceed the limit provided in subdivision (1)(a) of
this section for a fiscal year by up to an additional one percent upon the
affirmative vote of at least seventy-five percent of the governing body.

(3) A governmental unit may exceed the applicable allowable growth percent-
age otherwise prescribed in this section by an amount approved by a majority|
of legal voters voting on the issue at a special election called for such purpose
upon the recommendation of the governing body or upon the receipt by the
county clerk or election commissioner of a petition requesting an election
signed by at least five percent of the legal voters of the governmental unit. The
recommendation of the governing body or the petition of the legal voters shall
include the amount and percentage by which the governing body would
increase its budgeted restricted funds for the ensuing year over and above the
current year’s budgeted restricted funds. The county clerk or election commis-
sioner shall call for a special election on the issue within thirty days after the
receipt of such governing body recommendation or legal voter petition. The
election shall be held pursuant to the Election Act, and all costs shall be paid by
the governing body. The issue may be approved on the same question as a vote
to exceed the levy limits provided in section 77-3444.

(4) In lieu of the election procedures in subsection (3) of this section, any
governmental unit may exceed the allowable growth percentage otherwise
prescribed in this section by an amount approved by a majority of legal voters
voting at a meeting of the residents of the governmental unit, called after notice
is published in a newspaper of general circulation in the governmental unit at
least twenty days prior to the meeting. At least ten percent of the registered
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voters residing in the governmental unit shall constitute a quorum for purposes
of taking action to exceed the allowable growth percentage. If a majority of the
registered voters present at the meeting vote in favor of exceeding the allowable
growth percentage, a copy of the record of that action shall be forwarded to the
Auditor of Public Accounts along with the budget documents. The issue to
exceed the allowable growth percentage may be approved at the same meeting
as a vote to exceed the limits or final levy allocation provided in section
77-3444.

Source: Laws 1996, LB 299, § 2; Laws 1998, LB 989, § 2; Laws 2001, LB
329, § 9; Laws 2002, LB 259, § 7; Laws 2003, LB 9, § 1; Laws
2005, LB 38, § 1; Laws 2008, LB1154, § 2; Laws 2009, LB121,
§ 1; Laws 2009, LB501, § 1; Laws 2010, LB1072, § 2.
Effective date April 15, 2010.

Cross References

Election Act, see section 32-101.

13-520 Limitations; not applicable to certain restricted funds.

The limitations in section 13-519 shall not apply to (1) restricted funds
budgeted for capital improvements, (2) restricted funds expended from a
qualified sinking fund for acquisition or replacement of tangible personal
property with a useful life of five years or more, (3) restricted funds pledged to
retire bonded indebtedness, used by a public airport to retire interest-free loans
from the Department of Aeronautics in lieu of bonded indebtedness at a lower
cost to the public airport, or used to pay other financial instruments that are
approved and agreed to before July 1, 1999, in the same manner as bonds by a
governing body created under section 35-501, (4) restricted funds budgeted in
support of a service which is the subject of an agreement or a modification of;
an existing agreement whether operated by one of the parties to the agreement
or by an independent joint entity or joint public agency, (5) restricted funds
budgeted to pay for repairs to infrastructure damaged by a natural disaster
which is declared a disaster emergency pursuant to the Emergency Manage-
ment Act, (6) restricted funds budgeted to pay for judgments, except judgments
or orders from the Commission of Industrial Relations, obtained against a
governmental unit which require or obligate a governmental unit to pay such
judgment, to the extent such judgment is not paid by liability insurance
coverage of a governmental unit, (7) the dollar amount by which restricted
funds budgeted by a natural resources district to administer and implement
ground water management activities and integrated management activities
under the Nebraska Ground Water Management and Protection Act exceed its
restricted funds budgeted to administer and implement ground water manage-
ment activities and integrated management activities for FY2003-04, or (8)
restricted funds budgeted to pay for the reassumption of the assessment
function pursuant to section 77-1340 or 77-1340.04 in fiscal years 2010-11
through 2013-14.

Source: Laws 1996, LB 299, § 3; Laws 1998, LB 989, § 3; Laws 1999, LB
86, § 8; Laws 1999, LB 87, § 54; Laws 1999, LB 141, § 1; Laws
2004, LB 962, § 4; Laws 2009, LB121, § 2.

Cross References

Emergency Management Act, see section 81-829.36.
Nebraska Ground Water Management and Protection Act, see section 46-701.
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ARTICLE 8
INTERLOCAL COOPERATION ACT

Section

13-824.01. Contracts relating to electric generating facility and related facilities; esti-
mated cost; bid procedure; advertising; purchases authorized without
advertising or sealed bidding.

13-824.01 Contracts relating to electric generating facility and related facili-
ties; estimated cost; bid procedure; advertising; purchases authorized without
advertising or sealed bidding.

(1) A joint entity shall cause estimates of the costs to be made by some
competent engineer or engineers before the joint entity enters into any contract
for the construction, management, operation, ownership, maintenance, or
purchase of an electric generating facility and related facilities.

(2) If the estimated cost exceeds the sum of one hundred thousand dollars, no
such contract shall be entered into without advertising for sealed bids.

(3)(a) The provisions of subsection (2) of this section and sections 13-824.02
and 13-824.03 relating to sealed bids shall not apply to contracts entered into
by a joint entity in the exercise of its rights and powers relating to equipment or
supplemental labor procurement from an electric utility or from or through an
electric utility alliance if:

(i) The engineer or engineers certify that, by reason of the nature of the
subject matter of the contract, compliance with subsection (2) of this section
would be impractical or not in the public interest;

(ii) The engineer’s certification is approved by a two-thirds vote of the
governing body of the joint entity; and

(iii) The joint entity advertises notice of its intention to enter into such
contract, the general nature of the proposed work, and the name of the person
to be contacted for additional information by anyone interested in contracting
for such work.

(b) Any contract for which the governing body has approved an engineer’s
certificate described in subdivision (a) of this subsection shall be advertised in
three issues, not less than seven days between issues, in one or more newspa-
pers of general circulation in the municipality or county where the principal
office or place of business of the joint entity is located, or if no newspaper is so
published then in a newspaper qualified to carry legal notices having general
circulation therein, and in such additional newspapers or trade or technical
periodicals as may be selected by the governing body in order to give proper
notice of its intention to enter into such contract, and any such contract shall
not be entered into prior to twenty days after the last advertisement.

(4) The provisions of subsection (2) of this section and sections 13-824.02 and
13-824.03 shall not apply to contracts in excess of one hundred thousand
dollars entered into for the purchase of any materials, machinery, or apparatus
to be used in facilities described in subsection (1) of this section if, after
advertising for sealed bids:

(a) No responsive bids are received; or

(b) The governing body of the joint entity determines that all bids received are
in excess of the fair market value of the subject matter of such bids.
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(5) Notwithstanding any other provision of subsection (2) of this section or
sections 13-824.02 and 13-824.03, a joint entity may, without advertising or
sealed bidding, purchase replacement parts or services relating to such replace-
ment parts for any generating unit, transformer, or other transmission and
distribution equipment from the original manufacturer of such equipment upon
certification by an engineer or engineers that such manufacturer is the only
available source of supply for such replacement parts or services and that such
purchase is in compliance with standards established by the governing body of
the joint entity. A written statement containing such certification and a descrip-
tion of the resulting purchase of replacement parts or services from the original
manufacturer shall be submitted to the joint entity by the engineer or engineers
certifying the purchase for the governing body’s approval. After such certifica-
tion, but not necessarily before the governing body’s review, notice of any such
purchase shall be published once a week for at least three consecutive weeks in
one or more newspapers of general circulation in the municipality or county
where the principal office or place of business of the joint entity is located and
published in such additional newspapers or trade or technical periodicals as
may be selected by the governing body in order to give proper notice of such
purchase.

(6) Notwithstanding any other provision of subsection (2) of this section or
sections 13-824.02 and 13-824.03, a joint entity may, without advertising or
sealed bidding, purchase used equipment and materials on a negotiated basis
upon certification by an engineer that such equipment is or such materials are
in compliance with standards established by the governing body. A written
statement containing such certification shall be submitted to the joint entity by
the engineer for the governing body’s approval.

Source: Laws 2007, LB636, § 2; Laws 2008, LB939, § 1.

ARTICLE 9
POLITICAL SUBDIVISIONS TORT CLAIMS ACT

Section
13-903. Terms, defined.

13-903 Terms, defined.

For purposes of the Political Subdivisions Tort Claims Act and sections
16-727, 16-728, 23-175, 39-809, and 79-610, unless the context otherwise
requires:

(1) Political subdivision shall include villages, cities of all classes, counties,
school districts, learning communities, public power districts, and all other
units of local government, including entities created pursuant to the Interlocal
Cooperation Act or Joint Public Agency Act. Political subdivision shall not be
construed to include any contractor with a political subdivision;

(2) Governing body shall mean the village board of a village, the city council
of a city, the board of commissioners or board of supervisors of a county, the
board of directors of a public power district, the governing board or other
governing body of an entity created pursuant to the Interlocal Cooperation Act
or Joint Public Agency Act, and any duly elected or appointed body holding the
power and authority to determine the appropriations and expenditures of any
other unit of local government;
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(3) Employee of a political subdivision shall mean any one or more officers or
employees of the political subdivision or any agency of the subdivision and shall
include members of the governing body, duly appointed members of boards or
commissions when they are acting in their official capacity, volunteer firefight-
ers, and volunteer rescue squad personnel. Employee shall not be construed to
include any contractor with a political subdivision; and

(4) Tort claim shall mean any claim against a political subdivision for money
only on account of damage to or loss of property or on account of personal
injury or death, caused by the negligent or wrongful act or omission of any
employee of the political subdivision, while acting within the scope of his or her
office or employment, under circumstances in which the political subdivision, if
a private person, would be liable to the claimant for such damage, loss, injury,
or death but shall not include any claim accruing before January 1, 1970.

Source: Laws 1969, c. 138, § 2, p. 628; Laws 1987, LB 258, § 4;
R.S.Supp.,1987, § 23-2402; Laws 1991, LB 81, § 2; Laws 1996,
LB 900, § 1019; Laws 1999, LB 87, § 55; Laws 2009, LB392,
§ 3.

Cross References

Interlocal Cooperation Act, see section 13-801.
Joint Public Agency Act, see section 13-2501.

ARTICLE 12
NEBRASKA PUBLIC TRANSPORTATION ACT

Section
13-1210. Assistance program; Department of Roads; certify funding; report.

13-1210 Assistance program; Department of Roads; certify funding; report.

(1) The Department of Roads shall annually certify the amount of operating
costs eligible for funding under the public transportation assistance program
established under section 13-1209.

(2) The department shall submit an annual report to the chairperson of the
Appropriations Committee of the Legislature on or before December 1 of each
year regarding funds requested by each applicant for eligible operating costs in
the current fiscal year pursuant to subsection (2) of section 13-1209 and the
total amount of state grants projected to be awarded in the current fiscal year
pursuant to the public transportation assistance program. The report shall
separate into two categories the requests and grants awarded for handicapped
vans, otherwise known as paratransit vehicles, and requests and grants award-
ed for handicapped-accessible fixed-route bus systems.

Source: Laws 1980, LB 722, § 12; Laws 1986, LB 599, § 3;
R.S.Supp.,1986, § 19-3909.01; Laws 2004, LB 1144, § 1; Laws
2008, LB1068, § 1.

ARTICLE 16
SELF-FUNDING BENEFITS

Section
13-1622. Plan sponsor; obtain excess insurance; when.

13-1622 Plan sponsor; obtain excess insurance; when.
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(1) Except as provided in subsection (4) of this section, the plan sponsor shall
obtain excess insurance which will limit the plan sponsor’s total claims liability
for each plan year to not more than one hundred twenty-five percent of the
expected claims liability as projected by an independent actuary or insurer.

(2) If the expected claims liability of the self-funded portion of the employee
benefit plan is exceeded, the plan sponsor shall fund such additional liability by
(a) allocating necessary funds from the operating fund of the general fund, (b)
setting up an additional reserve in the operating fund of the general fund, or (c)
setting up the monthly accruals at a level to fund claims in excess of the
expected claims liability.

(3) An insurer shall pay claims for which it is obligated under excess
insurance within three months of the time the claims are paid by the plan
SpOnSor.

(4) A city of the metropolitan or primary class or a county with a population
of more than two hundred thousand may provide an employee benefit plan
without excess insurance if the city or county obtains a determination from an
independent actuary or insurer that excess insurance is not necessary to
preserve the safety and soundness of the employee benefit plan.

Source: Laws 1991, LB 167, § 22; Laws 2008, LB734, § 1.
ARTICLE 20
INTEGRATED SOLID WASTE MANAGEMENT

Section

13-2001. Act, how cited.

13-2020.01. Imposition of lien for nonpayment of rates and charges; vote required.
13-2042. Landfill disposal fee; payment; interest; use; grants; department; powers;

council; duties.

13-2042.01. Landfill disposal fee; rebate to municipality or county; application; Depart-
ment of Environmental Quality; materiel division of Department of
Administrative Services; municipality; county; duties; suspension or de-
nial of rebate; appeal; rules and regulations.

13-2001 Act, how cited.

Sections 13-2001 to 13-2043 shall be known and may be cited as the
Integrated Solid Waste Management Act.

Source: Laws 1992, LB 1257, § 1; Laws 1994, LB 1207, § 1; Laws 2003,
LB 143,§ 1; Laws 2008, LB202, § 1.

13-2020.01 Imposition of lien for nonpayment of rates and charges; vote
required.

(1) For purposes of this section, elected official means a mayor or a member
of a city council, village board of trustees, or county board.

(2) Beginning August 1, 2008, only elected officials who are members or
alternate members of the governing body of a joint entity or joint public agency
created pursuant to the Interlocal Cooperation Act or the Joint Public Agency
Act that provides services under the Integrated Solid Waste Management Act
are authorized to vote on whether a lien should be imposed on real property for
nonpayment of rates and charges under subsection (4) of section 13-2020.
Notwithstanding any other requirements for action by the governing body, a
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vote in favor of imposing such a lien by a majority of the members eligible to
vote on whether a lien should be imposed is required to impose such a lien.

Source: Laws 2008, LB202, § 2.

Cross References

Interlocal Cooperation Act, see section 13-801.
Joint Public Agency Act, see section 13-2501.

13-2042 Landfill disposal fee; payment; interest; use; grants; department;
powers; council; duties.

(1) A disposal fee of one dollar and twenty-five cents is imposed for each six
cubic yards of uncompacted solid waste, one dollar and twenty-five cents for
each three cubic yards of compacted solid waste, or one dollar and twenty-five
cents per ton of solid waste (a) disposed of at landfills regulated by the
department or (b) transported for disposal out of state from a solid waste
processing facility holding a permit under the Integrated Solid Waste Manage-
ment Act. Each operator of a landfill or solid waste processing facility shall
make the fee payment quarterly. The fee shall be paid quarterly to the depart-
ment on or before the forty-fifth day following the end of each quarter. For
purposes of this section, landfill has the same definition as municipal solid
waste landfill unit in 40 C.F.R. 258.2.

(2) Each fee payment shall be accompanied by a form prepared and fur-
nished by the department and completed by the permitholder. The form shall
state the total volume of solid waste disposed of at the landfill or transported
for disposal out of state from the solid waste processing facility during the
payment period and shall provide any other information deemed necessary by
the department. The form shall be signed by the permitholder.

(3) If a permitholder fails to make a timely payment of the fee, he or she shall
pay interest on the unpaid amount at the rate specified in section 45-104.02, as
such rate may from time to time be adjusted.

(4) This section shall not apply to a site used solely for the reclamation of]
land through the introduction of landscaping rubble or inert material.

(5) Fifty percent of the total of such fees collected in each quarter shall be
remitted to the State Treasurer for credit to the Integrated Solid Waste
Management Cash Fund and shall be used by the department to cover the
direct and indirect costs of responding to spills or other environmental emer-
gencies, of regulating, investigating, remediating, and monitoring facilities
during and after operation of facilities, or of performance of regulated activities
under the Integrated Solid Waste Management Act, the Livestock Waste Man-
agement Act, the Nebraska Litter Reduction and Recycling Act, and the Waste
Reduction and Recycling Incentive Act. The department may seek recovery of
expenses paid from the fund for responding to spills or other environmental
emergencies or for investigation, remediation, and monitoring of a facility from
any person who owned, operated, or used the facility in violation of the
Integrated Solid Waste Management Act, the Livestock Waste Management Act,
the Nebraska Litter Reduction and Recycling Act, and the Waste Reduction and
Recycling Incentive Act in a civil action filed in the district court of Lancaster
County. Of the amount credited to the Integrated Solid Waste Management
Cash Fund, the department may disburse amounts to political subdivisions for
costs incurred in response to and remediation of any solid waste disposed of or
abandoned at dump sites or discrete locations along public roadways or ditches
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and on any contiguous area affected by such disposal or abandonment. Such
reimbursement shall be by application to the department on forms prescribed
by the department. The department shall prepare and make available a sched-
ule of eligible costs and application procedures which may include a require-
ment of a demonstration of preventive measures to be taken to discourage
future dumping. The department may not disburse to political subdivisions an
amount which in the aggregate exceeds five percent of total revenue from the
disposal fees collected pursuant to this section in the preceding fiscal year.
These disbursements shall be made on a fiscal-year basis, and applications
received after funds for this purpose have been exhausted may be eligible
during the next fiscal year but are not an obligation of the state. Any eligible
costs incurred by a political subdivision which are not funded due to a lack of
funds shall not be considered an obligation of the state. In disbursing funds
under this section, the director shall make efforts to ensure equal geographic
distribution throughout the state and may deny reimbursements in order to
accomplish this goal.

(6) The remaining fifty percent of the total of such fees collected per quarter
shall be remitted to the State Treasurer for credit to the Waste Reduction and
Recycling Incentive Fund. For purposes of determining the total fees collected,
any amount of fees rebated pursuant to section 13-2042.01 shall be included as
if the fees had not been rebated, and the amount of the fees rebated pursuant to
such section shall be deducted from the amount to be credited to the Waste
Reduction and Recycling Incentive Fund.

(7) The council shall adopt and promulgate rules and regulations for the
distribution of grants under subsection (6) of this section from the proceeds of
the fees imposed by this section to counties, municipalities, and agencies for the
purposes of planning and implementing facilities and systems to further the
goals of the Integrated Solid Waste Management Act. The fees collected
pursuant to this section shall not be used as grant proceeds to fund landfill
closure site assessments, closure, monitoring, or investigative or corrective
action costs for existing landfills or landfills already closed prior to July 15,
1992. The rules and regulations shall base the awarding of grants on a project’s
reflection of the integrated solid waste management policy and hierarchy
established in section 13-2018, the proposed amount of local matching funds,
and community need.

Source: Laws 1992, LB 1257, § 42; Laws 1994, LB 1207, § 11; Laws
1997, LB 495, § 2; Laws 1999, LB 592, § 1; Laws 2001, LB 128,
§ 1; Laws 2003, LB 143, § 8; Laws 2004, LB 916, § 1; Laws
2010, LB696, § 1.
Effective date July 15, 2010.

Cross References

Li k Waste M g it Act, see section 54-2416.
Nebraska Litter Reduction and Recycling Act, see section 81-1534.
Waste Reduction and Recycling Incentive Act, see section 81-15,158.01.

13-2042.01 Landfill disposal fee; rebate to municipality or county; applica-
tion; Department of Environmental Quality; materiel division of Department
of Administrative Services; municipality; county; duties; suspension or denial
of rebate; appeal; rules and regulations.

(1) The Department of Environmental Quality shall rebate to the municipality
or county of origin ten cents of the disposal fee required by section 13-2042 for
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solid waste disposed of at landfills regulated by the department or transported
for disposal out of state from a solid waste processing facility holding a permit
under the Integrated Solid Waste Management Act and when such solid waste
originated in a municipality or county with a purchasing policy approved by the
department. The fee shall be rebated on a schedule agreed upon between the
municipality or county and the department. The schedule shall be no more
often than quarterly and no less often than annually.

(2) Any municipality or county may apply to the department for the rebate
authorized in subsection (1) of this section if the municipality or county has a
written purchasing policy in effect requiring a preference for purchasing
products, materials, or supplies which are manufactured or produced from
recycled material. The policy shall provide that the preference shall not operate
when it would result in the purchase of products, materials, or supplies which
are of inadequate quality as determined by the municipality or county. Upon
receipt of an application, the Department of Environmental Quality shall
submit the application to the materiel division of the Department of Administra-
tive Services for review. The materiel division shall review the application for
compliance with this section and any rules and regulations adopted pursuant to
this section and to determine the probable effectiveness in assuring that a
preference is given to products, materials, or supplies which are manufactured
or produced from recycled material. The materiel division shall provide a
report of its findings to the Department of Environmental Quality within thirty
days after receiving the review request. The Department of Environmental
Quality shall approve the application or suggest modifications to the applica-
tion within sixty days after receiving the application based on the materiel
division’s report, any analysis by the Department of Environmental Quality, and
any factors affecting compliance with this section or the rules and regulations
adopted pursuant to this section.

(3) A municipality or county shall file a report complying with the rules and
regulations adopted pursuant to this section with the Department of Environ-
mental Quality before April 1 of each year documenting purchasing practices
for the past calendar year in order to continue receiving the rebate. The report
shall include, but not be limited to, quantities of products, materials, or
supplies purchased which were manufactured or produced from recycled
material. The department shall provide copies of each report to the materiel
division in a timely manner. If the department determines that a municipality
or county is not following the purchasing policy presented in the approved
application or that the purchasing policy presented in the approved application
is not effective in assuring that a preference is given to products, materials, or
supplies which are manufactured or produced from recycled material, the
department shall suspend the rebate until it determines that the municipality or
county is giving a preference to products, materials, or supplies which are
manufactured or produced from recycled material pursuant to a written pur-
chasing policy approved by the department subsequent to the suspension. The
materiel division may make recommendations to the department regarding
suspensions and reinstatements of rebates. The Department of Administrative
Services may adopt and promulgate rules and regulations establishing proce-
dures for reviewing applications and for annual reports.

(4) Any suspension of the rebate or denial of an application made under this
section may be appealed. The appeal shall be in accordance with the Adminis-
trative Procedure Act.
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(5) The council shall adopt and promulgate rules and regulations establishing
criteria for application procedures, for accepting and denying applications, for:
required reports, and for suspending and reinstating the rebate. The materiel
division shall recommend to the council criteria for accepting and denying
applications and for suspending and reinstating the rebate. The materiel divi-
sion may make other recommendations to the council regarding rules and
regulations authorized under this section.

Source: Laws 1994, LB 1207, § 3; Laws 2009, LB180, § 1; Laws 2010,
LB696, § 2.
Effective date July 15, 2010.

Cross References

Administrative Procedure Act, see section 84-920.

ARTICLE 22
LOCAL GOVERNMENT MISCELLANEOUS EXPENDITURES

Section
13-2202. Terms, defined.

13-2202 Terms, defined.
For purposes of the Local Government Miscellaneous Expenditure Act:

(1) Elected and appointed officials and employees shall mean the elected and
appointed officials and employees of any local government;

(2) Governing body shall mean, in the case of a city of any class, the council;
in the case of a village, cemetery district, community hospital for two or more
adjoining counties, county hospital, road improvement district, sanitary drain-
age district, or sanitary and improvement district, the board of trustees; in the
case of a county, the county board; in the case of a municipal county, the
council; in the case of a township, the town board; in the case of a school
district, the school board; in the case of a rural or suburban fire protection
district, reclamation district, natural resources district, or hospital district, the
board of directors; in the case of a health district, the board of health; in the
case of an educational service unit, the board; in the case of a community
college, the Community College Board of Governors for the area the board
serves; in the case of an airport authority, the airport authority board; in the
case of a weed control authority, the board; in the case of a county agricultural
society, the board of governors; and in the case of a learning community, the
learning community coordinating council;

(3) Local government shall mean cities of any class, villages, cemetery
districts, community hospitals for two or more adjoining counties, county
hospitals, road improvement districts, counties, townships, sanitary drainage
districts, sanitary and improvement districts, school districts, rural or suburban
fire protection districts, reclamation districts, natural resources districts, hospi-
tal districts, health districts, educational service units, community colleges,
airport authorities, weed control authorities, county agricultural societies, and
learning communities;

(4) Public funds shall mean such public funds as defined in section 13-503 as
are under the direct control of governing bodies of local governments;
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(5) Public meeting shall mean all regular, special, or called meetings, formal
or informal, of any governing body for the purposes of briefing, discussion of
public business, formation of tentative policy, or the taking of any action of the
governing body; and

(6) Volunteer shall mean a person who is not an elected or appointed official
or an employee of a local government and who, at the request or with the
permission of the local government, engages in activities related to the pur-
poses or functions of the local government or for its general benefit.

Source: Laws 1993, LB 734, § 10; Laws 1997, LB 250, § 3; Laws 2001,
LB 142, § 27; Laws 2009, LB392, § 4.

ARTICLE 26
CONVENTION CENTER FACILITY FINANCING ASSISTANCE ACT

Section

13-2601. Act, how cited.

13-2603. Terms, defined.

13-2604. State assistance.

13-2610. Convention Center Support Fund; created; use; investment; distribution to
certain areas; development fund; committee.

13-2611. Bonds; issuance; election.

13-2612. Act; applications; limitation.

13-2613. Rules and regulations.

13-2601 Act, how cited.

Sections 13-2601 to 13-2613 shall be known and may be cited as the
Convention Center Facility Financing Assistance Act.

Source: Laws 1999, LB 382, § 1; Laws 2010, LB779, § 2.
Operative date July 1, 2010.

Cross References

Limitation on applications, see section 13-2612.

13-2603 Terms, defined.
For purposes of the Convention Center Facility Financing Assistance Act:

(1)(a) Associated hotel means any publicly owned facility in which the public
may, for a consideration, obtain sleeping accommodations and which is located
within two hundred yards of an eligible facility; and

(b) Beginning with applications for financial assistance received on or after
February 1, 2008, associated hotel means any publicly or privately owned
facility in which the public may, for a consideration, obtain sleeping accommo-
dations and which is located within four hundred fifty yards of an eligible
facility, measured from the eligible facility but not from any parking facility or
other structure;

(2) Board means a board consisting of the Governor, the State Treasurer, the
chairperson of the Nebraska Investment Council, the chairperson of the Ne-
braska State Board of Public Accountancy, and a professor of economics on the
faculty of a state postsecondary educational institution appointed to a two-year
term on the board by the Coordinating Commission for Postsecondary Edu-
cation. For administrative and budget purposes only, the board shall be
considered part of the Department of Revenue;
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(3) Bond means a general obligation bond, redevelopment bond, lease-
purchase bond, revenue bond, or combination of any such bonds;

(4) Convention and meeting center facility means a temperature-controlled
building and personal property primarily used as a convention and meeting
center, including an auditorium, an exhibition hall, a facility for onsite food
preparation and serving, an onsite, directly connected parking facility for the
use of the convention and meeting center facility, and an onsite administrative
office of the convention and meeting center facility;

(5)(a) Eligible facility means any publicly owned convention and meeting
center facility approved for state assistance on or before June 1, 2007, any
publicly owned sports arena facility attached to such convention and meeting
center facility, or any publicly or privately owned convention and meeting
center facility or publicly or privately owned sports arena facility acquired,
constructed, improved, or equipped after June 1, 2007; and

(b) Beginning with applications for financial assistance received on or after
February 1, 2008, eligible facility does not include any publicly or privately
owned sports arena facility with a seating capacity greater than sixteen thou-
sand seats;

(6) General obligation bond means any bond or refunding bond issued by a
political subdivision and which is payable from the proceeds of an ad valorem
tax;

(7) Political subdivision means any local governmental body formed and
organized under state law and any joint entity or joint public agency created
under state law to act on behalf of political subdivisions which has statutory
authority to issue general obligation bonds;

(8) Revenue bond means any bond or refunding bond issued by a political
subdivision which is limited or special rather than a general obligation bond of
the political subdivision and which is not payable from the proceeds of an ad
valorem tax; and

(9) Sports arena facility means any enclosed temperature-controlled building
primarily used for competitive sports, including arenas, dressing and locker
facilities, concession areas, parking facilities, and onsite administrative offices
connected with operating the facilities.

Source: Laws 1999, LB 382, § 3; Laws 2007, LB551, § 2; Laws 2008,
LB912, 8§ 1.

Cross References

Limitation on applications, see section 13-2612.

13-2604 State assistance.

Any political subdivision that has acquired, constructed, improved, or
equipped or has approved a general obligation bond issue to acquire, construct,
improve, or equip eligible facilities may apply to the board for state assistance.
The state assistance may be used to pay back amounts expended or borrowed
through one or more issues of bonds to be expended by the political subdivision
to acquire, construct, improve, and equip eligible facilities until repayment in
full of the amounts expended or borrowed by the political subdivision, includ-
ing the principal of and interest on bonds, for eligible facilities.

Source: Laws 1999, LB 382, § 4; Laws 2010, LB779, § 3.
Operative date July 1, 2010.
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Cross References

Limitation on applications, see section 13-2612.

13-2610 Convention Center Support Fund; created; use; investment; distri-
bution to certain areas; development fund; committee.

(1) Upon the annual certification under section 13-2609, the State Treasurer
shall transfer after the audit the amount certified to the Convention Center
Support Fund. The Convention Center Support Fund is created. Any money in
the fund available for investment shall be invested by the state investment
officer pursuant to the Nebraska Capital Expansion Act and the Nebraska State
Funds Investment Act.

(2)(a) It is the intent of the Legislature to appropriate from the fund to any
political subdivision for which an application for state assistance under the
Convention Center Facility Financing Assistance Act has been approved an
amount not to exceed (i) seventy percent of the state sales tax revenue collected
by retailers and operators doing business at such facilities on sales at such
facilities, state sales tax revenue collected on primary and secondary box office
sales of admissions to such facilities, and state sales tax revenue collected by
associated hotels, (ii) seventy-five million dollars for any one approved project,
or (iii) the total cost of acquiring, constructing, improving, or equipping the
eligible facility. State assistance shall not be used for an operating subsidy or
other ancillary facility.

(b) Ten percent of such funds appropriated to a city of the metropolitan class
under this subsection shall be equally distributed to areas with a high concen-
tration of poverty to (i) showcase important historical aspects of such areas or
areas within close geographic proximity of the area with a high concentration
of poverty or (ii) assist with the reduction of street and gang violence in such
areas.

(c) Each area with a high concentration of poverty that has been distributed
funds under subdivision (b) of this subsection shall establish a development
fund and form a committee which shall identify and research potential projects
to be completed in the area with a high concentration of poverty or in an area
within close geographic proximity of such area if the project would have a
significant or demonstrable impact on such area and make final determinations
on the use of state sales tax revenue received for such projects.

(d) A committee formed in subdivision (c) of this subsection shall include the
following three members:

(i) The member of the city council whose district includes a majority of the
census tracts which each contain a percentage of persons below the poverty
line of greater than thirty percent, as determined by the most recent federal
decennial census, within the area with a high concentration of poverty;

(ii) The commissioner of the county whose district includes a majority of the
census tracts which each contain a percentage of persons below the poverty
line of greater than thirty percent, as determined by the most recent federal
decennial census, within the area with a high concentration of poverty; and

(iii) A resident of the area with a high concentration of poverty, appointed by
the other two members of the committee.

(e) A committee formed in subdivision (c) of this subsection shall solicit
project ideas from the public and shall hold a public hearing in the area with a
high concentration of poverty. Notice of a proposed hearing shall be provided
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in accordance with the procedures for notice of a public hearing pursuant to
section 18-2115. The committee shall research potential projects and make the
final determination regarding the annual distribution of funding to such pro-
jects.

(f) For purposes of this subsection, an area with a high concentration of
poverty means an area within the corporate limits of a city of the metropolitan
class consisting of one or more contiguous census tracts, as determined by the
most recent federal decennial census, which contain a percentage of persons
below the poverty line of greater than thirty percent, and all census tracts
contiguous to such tract or tracts, as determined by the most recent federal
decennial census.

(3) State assistance to the political subdivision shall no longer be available
upon the retirement of the bonds issued to acquire, construct, improve, or
equip the facility or any subsequent bonds that refunded the original issue or
when state assistance reaches the amount determined under subdivision (2)(a)
of this section, whichever comes first.

(4) The remaining thirty percent of state sales tax revenue collected by
retailers and operators doing business at such facilities on sales at such
facilities, state sales tax revenue collected on primary and secondary box office
sales of admissions to such facilities, and state sales tax revenue collected by
associated hotels, shall be appropriated by the Legislature to the Local Civic,
Cultural, and Convention Center Financing Fund.

(5) Any municipality that has applied for and received a grant of assistance
under the Local Civic, Cultural, and Convention Center Financing Act may not
receive state assistance under the Convention Center Facility Financing Assis-
tance Act.

Source: Laws 1999, LB 382, § 10; Laws 2007, LB551, § 6; Laws 2008,
LB754, § 1; Laws 2009, LB63, § 1; Laws 2010, LB975, § 1.
Effective date July 15, 2010.

Cross References

Limitation on applications, see section 13-2612.

Local Civic, Cultural, and Convention Center Financing Act, see section 13-2701.
Nebraska Capital Expansion Act, see section 72-1269.

Nebraska State Funds Investment Act, see section 72-1260.

13-2611 Bonds; issuance; election.

(1) The applicant political subdivision may issue from time to time its bonds
and refunding bonds to finance and refinance the acquisition, construction,
improving, and equipping of eligible facilities and appurtenant public facilities
that are a part of the same project. The bonds may be sold by the applicant in
such manner and for such price as the applicant determines, at a discount, at
par, or at a premium, at private negotiated sale or at public sale, after notice
published prior to the sale in a legal newspaper having general circulation in
the political subdivision or in such other medium of publication as the appli-
cant deems appropriate. The bonds shall have a stated maturity of thirty years
or less and shall bear interest at such rate or rates and otherwise be issued in
accordance with the respective procedures and with such other terms and
provisions as are established, permitted, or authorized by applicable state laws
and home rule charters for the type of bonds to be issued. Such bonds may be
secured as to payment in whole or in part by a pledge, as shall be determined
by the applicant, from the income, proceeds, and revenue of the eligible
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facilities financed with proceeds of such bonds, from the income, proceeds, and
revenue of any of its eligible facilities, or from its revenue and income,
including its sales, use, or occupation tax revenue, fees, or receipts, as may be
determined by the applicant. The applicant may further secure the bonds by a
mortgage or deed of trust encumbering all or any portion of the eligible
facilities and by a bond insurance policy or other credit support facility. No
general obligation bonds, except refunding bonds, shall be issued until author-
ized by greater than fifty percent of the applicant’s electors voting on the
question as to their issuance at any election as defined in section 32-108. The
face of the bonds shall plainly state that the bonds and the interest thereon shall
not constitute nor give rise to an indebtedness, obligation, or pecuniary liability
of the state nor a charge against the general credit, revenue, or taxing power of
the state. Bonds of the applicant are declared to be issued for an essential
public and governmental purpose and, together with interest thereon and
income therefrom, shall be exempt from all state income taxes.

(2) All payments to political subdivisions under the Convention Center Facili-
ty Financing Assistance Act are made subject to specific appropriation for such
purpose. Nothing in the act precludes the Legislature from amending or
repealing the act at any time.

Source: Laws 1999, LB 382, § 11; Laws 2009, LB402, § 1.

Cross References

Limitation on applications, see section 13-2612.

13-2612 Act; applications; limitation.

The board shall not accept applications for assistance under the Convention
Center Facility Financing Assistance Act after December 31, 2012.

Source: Laws 1999, LB 382, § 12; Laws 2007, LB551, § 7; Laws 2009,
LB402, § 2.

13-2613 Rules and regulations.

The Department of Revenue may adopt and promulgate rules and regulations
to carry out the Convention Center Facility Financing Assistance Act.

Source: Laws 2010, LB779, § 4.
Operative date July 1, 2010.

ARTICLE 27

LOCAL CIVIC, CULTURAL, AND CONVENTION
CENTER FINANCING ACT

Section

13-2704. Local Civic, Cultural, and Convention Center Financing Fund; created; use;
investment.

13-2705. Conditional grant approval.

13-2706. Grant application.

13-2704 Local Civic, Cultural, and Convention Center Financing Fund;
created; use; investment.

(1) The Local Civic, Cultural, and Convention Center Financing Fund is
created. The fund shall be administered by the department. Transfers may be
made from the fund to the General Fund at the direction of the Legislature. Any
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money in the Local Civic, Cultural, and Convention Center Financing Fund
available for investment shall be invested by the state investment officer
pursuant to the Nebraska Capital Expansion Act and the Nebraska State Funds
Investment Act. The fund may be used for assistance for the construction of
new centers or the renovation or expansion of existing centers. The fund may
not be used for planning, programming, marketing, advertising, and related
activities. Transfers may be made from the fund to the Department of Revenue
Enforcement Fund at the direction of the Legislature.

(2) On July 1, 2010, or as soon thereafter as is administratively possible the
State Treasurer shall transfer seventy-nine thousand three hundred dollars from
the Local Civic, Cultural, and Convention Center Financing Fund to the
Department of Revenue Enforcement Fund.

(3) It is the intent of the Legislature that on July 1, 2011, or as soon thereafter
as is administratively possible the State Treasurer shall transfer forty-two
thousand nine hundred dollars from the Local Civic, Cultural, and Convention
Center Financing Fund to the Department of Revenue Enforcement Fund.

Source: Laws 1999, LB 382, § 16; Laws 2009, First Spec. Sess., LB3, § 8;
Laws 2010, LB779, § 5.
Operative date July 1, 2010.

Cross References

Nebraska Capital Expansion Act, see section 72-1269.
Nebraska State Funds Investment Act, see section 72-1260.

13-2705 Conditional grant approval.
The department may conditionally approve grants of assistance from the fund
to eligible and competitive applicants within the following limits:

(1) A grant request shall be at least twenty thousand dollars but no more
than:

(a) For a city of the primary class, one million five hundred thousand dollars;

(b) For a municipality with a population of forty thousand but less than one
hundred thousand, seven hundred fifty thousand dollars;

(¢c) For a municipality with a population of twenty thousand but less than
forty thousand, five hundred thousand dollars;

(d) For a municipality with a population of ten thousand but less than twenty
thousand, four hundred thousand dollars; and

() For a municipality with a population of less than ten thousand, two
hundred fifty thousand dollars;

(2) Assistance from the fund shall not amount to more than fifty percent of
the cost of construction, renovation, or expansion; and

(3) A municipality shall not be awarded more than one grant in any five-year
period.

Source: Laws 1999, LB 382, § 17; Laws 2003, LB 385, § 1; Laws 2010,
LB789, § 1.
Effective date July 15, 2010.

13-2706 Grant application.

Any municipality, except a city that has received funding under the Conven-
tion Center Facility Financing Assistance Act or the Sports Arena Facility
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Financing Assistance Act, may apply for a grant of assistance from the fund.
Application shall be made on forms developed by the department.

Source: Laws 1999, LB 382, § 18; Laws 2003, LB 385, § 2; Laws 2007,
LB551, § 8; Laws 2010, LB779, § 6.
Operative date July 1, 2010.

Cross References

Convention Center Facility Financing Assistance Act, see section 13-2601.
Sports Arena Facility Financing Assistance Act, see section 13-3101.

ARTICLE 29
POLITICAL SUBDIVISIONS CONSTRUCTION ALTERNATIVES ACT

Section

13-2901. Act, how cited.

13-2902. Purpose.

13-2903. Terms, defined.

13-2904. Contracts authorized; governing body; resolution required.

13-2905. Political subdivision; policies; requirements.

13-2906. Letters of interest; requirements.

13-2907. Design-build contract; request for proposals; requirements.

13-2908. Design-build contract; evaluation of proposals; requirements; negotiations.

13-2909. Construction management at risk contract; request for proposals; require-
ments.

13-2910. Construction management at risk contract; evaluation of proposals; require-
ments; negotiations.

13-2911. Contract proposals; evaluation; selection committee; duties.

13-2912. Contracts; refinements; changes authorized.

13-2913. Act; bonding or insurance requirements.

13-2914. Projects excluded.

13-2901 Act, how cited.

Sections 13-2901 to 13-2914 shall be known and may be cited as the Political
Subdivisions Construction Alternatives Act.

Source: Laws 2002, LB 391, § 1; R.S.1943, (2003), § 79-2001; Laws 2008,
LB8&89, § 1.

13-2902 Purpose.

The purpose of the Political Subdivisions Construction Alternatives Act is to
authorize a political subdivision to enter into a design-build contract which is
subject to qualification-based selection or a construction management at risk
contract for a public project if the political subdivision adheres to the proce-
dures set forth in the act.

Source: Laws 2002, LB 391, § 2; R.S.1943, (2003), § 79-2002; Laws 2008,
LB889, § 2.

13-2903 Terms, defined.

For purposes of the Political Subdivisions Construction Alternatives Act:

(1) Construction management at risk contract means a contract by which a
construction manager (a) assumes the legal responsibility to deliver a construc-
tion project within a contracted price to the political subdivision, (b) acts as a
construction consultant to the political subdivision during the design develop-
ment phase of the project when the political subdivision’s architect or engineer
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designs the project, and (c) is the builder during the construction phase of the
project;

(2) Construction manager means the legal entity which proposes to enter into
a construction management at risk contract pursuant to the act;

(3) Design-build contract means a contract which is subject to qualification-
based selection between a political subdivision and a design-builder to furnish
(a) architectural, engineering, and related design services for a project pursuant
to the act and (b) labor, materials, supplies, equipment, and construction
services for a project pursuant to the act;

(4) Design-builder means the legal entity which proposes to enter into a
design-build contract which is subject to qualification-based selection pursuant
to the act;

(5) Letter of interest means a statement indicating interest to enter into a
design-build contract or a construction management at risk contract for a
project pursuant to the act;

(6) Performance-criteria developer means any person licensed or any organi-
zation issued a certificate of authorization to practice architecture or engineer-
ing pursuant to the Engineers and Architects Regulation Act who is selected by
a political subdivision to assist the political subdivision in the development of
project performance criteria, requests for proposals, evaluation of proposals,
evaluation of the construction under a design-build contract to determine
adherence to the performance criteria, and any additional services requested by
the political subdivision to represent its interests in relation to a project;

(7) Political subdivision means a city, village, county, school district, commu-
nity college, or state college;

(8) Project performance criteria means the performance requirements of the
project suitable to allow the design-builder to make a proposal. Performance
requirements include the following, if required by the project: Capacity, dura-
bility, standards, ingress and egress requirements, description of the site,
surveys, soil and environmental information concerning the site, interior space
requirements, material quality standards, design and construction schedules,
site development requirements, provisions for utilities, storm water retention
and disposal, parking requirements, applicable governmental code require-
ments, and other criteria for the intended use of the project;

(9) Proposal means an offer in response to a request for proposals (a) by a
design-builder to enter into a design-build contract for a project pursuant to the
Political Subdivisions Construction Alternatives Act or (b) by a construction
manager to enter into a construction management at risk contract for a project
pursuant to the act;

(10) Qualification-based selection process means a process of selecting a
design-builder based first on the qualifications of the design-builder and then
on the design-builder’s proposed approach to the design and construction of the
project;

(11) Request for letters of interest means the documentation or publication by
which a political subdivision solicits letters of interest;

(12) Request for proposals means the documentation by which a political
subdivision solicits proposals; and
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(13) School district means any school district classified under section 79-102.

Source: Laws 2002, LB 391, § 3; R.S.1943, (2003), § 79-2003; Laws 2008,
LB8&89, § 3.

Cross References

Engineers and Architects Regulation Act, see section 81-3401.

13-2904 Contracts authorized; governing body; resolution required.

(1) Notwithstanding the procedures for public lettings in sections 73-101 to
73-106 or any other statute relating to the letting of bids by a political
subdivision, a political subdivision which follows the Political Subdivisions
Construction Alternatives Act may solicit and execute a design-build contract or
a construction management at risk contract.

(2) The governing body of the political subdivision shall adopt a resolution
selecting the design-build contract or construction management at risk contract
delivery system provided under the act prior to proceeding with the provisions
of sections 13-2905 to 13-2914. The resolution shall require the affirmative vote
of at least two-thirds of the governing body of the political subdivision.

Source: Laws 2002, LB 391, § 4; R.S.1943, (2003), § 79-2004; Laws 2008,
LB889, § 4.

13-2905 Political subdivision; policies; requirements.

The political subdivision shall adopt policies for entering into a design-build
contract or construction management at risk contract. The policies shall re-
quire that such contracts include the following:

(1) Procedures for selecting and hiring on its behalf a performance-criteria
developer when soliciting and executing a design-build contract. The proce-
dures shall be consistent with the Nebraska Consultants’ Competitive Negotia-
tion Act and shall provide that the performance-criteria developer (a) is ineligi-
ble to be included as a provider of any services in a proposal for the project on
which it has acted as performance-criteria developer and (b) is not employed by
or does not have a financial or other interest in a design-builder or construction
manager who will submit a proposal;

(2) Procedures for the preparation and content of requests for proposals;

(3) Procedures and standards to be used to prequalify design-builders and
construction managers. The procedures and standards shall provide that the
political subdivision will evaluate prospective design-builders and construction
managers based on the information submitted to the political subdivision in
response to a request for letters of interest and will select design-builders or
construction managers who are prequalified and consequently eligible to re-
spond to the request for proposals;

(4) Procedures for preparing and submitting proposals;

(5) Procedures for evaluating proposals in accordance with sections 13-2908,
13-2910, and 13-2911;

(6) Procedures for negotiations between the political subdivision and the
design-builders or construction managers submitting proposals prior to the
acceptance of a proposal if any such negotiations are contemplated;
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(7) Procedures for filing and acting on formal protests relating to the
solicitation or execution of design-build contracts or construction management
at risk contracts; and

(8) Procedures for the evaluation of construction under a design-build con-
tract by the performance-criteria developer to determine adherence to the
performance criteria.

Source: Laws 2002, LB 391, § 5; R.S.1943, (2003), § 79-2005; Laws 2008,
LB3889, § 5.

Cross References

Nebraska Consultants’ Competitive Negotiation Act, see section 81-1702.

13-2906 Letters of interest; requirements.

(1) A political subdivision shall prepare a request for letters of interest for
design-build proposals and shall prequalify design-builders in accordance with
this section. The request for letters of interest shall describe the project in
sufficient detail to permit a design-builder to submit a letter of interest.

(2) The request for letters of interest shall be (a) published in a newspaper of
general circulation within the political subdivision at least thirty days prior to
the deadline for receiving letters of interest and (b) sent by first-class mail to
any design-builder upon request.

(3) Letters of interest shall be reviewed by the political subdivision in
consultation with the performance-criteria developer. The political subdivision
shall select prospective design-builders in accordance with the procedures and
standards adopted by the political subdivision pursuant to section 13-2905. The
political subdivision shall select at least three prospective design-builders,
except that if only two design-builders have submitted letters of interest, the
political subdivision shall select at least two prospective design-builders. The
selected design-builders shall then be considered prequalified and eligible to
receive requests for proposals.

Source: Laws 2002, LB 391, § 6; R.S.1943, (2003), § 79-2006; Laws 2008,
LB3889, § 6.

13-2907 Design-build contract; request for proposals; requirements.

A political subdivision shall prepare a request for proposals for each design-
build contract in accordance with this section. Notice of the request for
proposals shall be published in a newspaper of general circulation within the
political subdivision at least thirty days prior to the deadline for receiving and
opening proposals. A notice of the request for proposals by a school district
shall be filed with the State Department of Education at least thirty days prior
to 