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EXECUTIVE SUMMARY

Introduction

This report is the result of a legislative pro-
gram evaluation that focused on personal-
services contracts entered into by the state
Health and Human Services System (HHSS).
In FY2000-01, HHSS spent approximately
$64.6 million on such contracts.

The evaluation examined (1) the extent to
which the Health and Human Services System
agencies comply with the contracting stan-
dards that govern personal-services contracts
in Nebraska, (2) the adequacy of those stan-
dards, and (3) the advisability of the state’s
current practice of regulating personal-
services contracts primarily by executive order
rather than by statute.

To assess compliance with state standards, we
(the Legislative Program Evaluation Unit) se-
lected and reviewed a sample of 26 personal-
services contracts, in effect in FY2000-01, en-
tered into by the Finance and Support agency
and the Services agency.! For each of these
contracts, we identified the applicable per-
sonal-services contracting standards and as-
sessed whether the agency had complied with
them.

To assess the adequacy of the standards, we
compared them to standards recommended
by two national government-procurement or-
ganizations, a model procurement code de-
veloped by the American Bar Association, and
selected processes used in other states.

To arrive at conclusions regarding the advis-
ability of governing personal-services con-

1 We excluded the Regulation and Licensure agency, which is
also part of the HHS system, because it had significantly
fewer personal-services contract expenditures than did the
other two agencies.

tracts by executive order, we researched the
applicability and enforceability of such orders
generally and in Nebraska specifically.

We presented the evaluation results to the
Legislative Program Evaluation Committee
(committee), which made the following find-
ings and recommendations.

Major Findings

The committee’s major findings follow. The
complete findings are contained in Part III of
this report.

Executive Order

FINDING: An executive order is an inadequate
tool for governing personal-services contracts.

Unlike contracts for goods and materials,
which are governed by statute and administra-
tive regulation, personal-services contracts are
governed almost exclusively by an executive
order issued by the governor. The committee
believes that an executive order is an inade-
quate tool to be used in governing these con-
tracts because it can be changed by the gover-
nor at any time without public input, and it
may be difficult to enforce. In addition, the
committee found no reason to regulate these
contracts outside the usual legislative and ad-
ministrative process, which permits public
input and involves both the legislative and
executive branches.

FINDING: Executive Order 00-04 is inadequate.

The committee identified several weaknesses
in Executive Order 00-04, which governed
personal-services contracts during the period
under review in this evaluation. First, the or-
der was silent when it came to several critical



components of a sound contract-management
system. These included requirements that an
agency:

(1) conduct a needs assessment prior to
entering into a personal-services contract;
(2) monitor contractor performance and
track contract payments;

(3) document the contract-awarding,
monitoring, and tracking process and re-
tain that documentation for a set period
of time; and

(4) include time limits and dollar amounts
in all contracts.

In addition, the order should have established
the standard that agencies are expected to ap-
ply in assessing bids (e.g., the “lowest respon-
sible bidder” standard).

Second, the order gave the Department of
Administrative Services (DAS) a number of
responsibilities, but it did not give DAS the
authority necessary to carry them out. Third,
it is unlikely that an agency director who did
not comply with the order would have been
subject to any consequences unless the non-
compliance was egregious. Finally, several of
the order’s requirements were unclear.

Following completion of the evaluation, but
prior to the release of this report, the gover-
nor issued Executive Order 02-03, which es-
tablishes new standards for personal-services
contracting. While some of the foregoing
concerns are addressed in the new order,
many are not. We discuss the new order
briefly on page four.

Statutory Standards

FINDING: Statutory standards for personal-

Services contracts are inadequate

Although personal-services contracts are gov-
erned primarily by executive order, there are
some statutory standards. However, the stat-
utes do not contain a comprehensive frame-

work governing personal-services contracts
because most apply only in narrow sets of cir-
cumstances. In addition, the statutory stan-
dards are not organized in a centralized loca-
tion, which makes it difficult to determine
which standards apply to which contracts.

HHSS Agencies’ Compliance

FINDING: HHS'S' agencies comply with most
personal-services contracting standards.

The committee found that the Finance and
Support agency and the Services agency met
existing standards for most of the contracts
reviewed. However, in two cases, the involved
agency did not comply with the executive or-
det’s competitive-bidding requirement, nor
did it obviate the need for competitive bid-
ding by requesting a DAS exemption from the
bidding requirement. In the case of two other
contracts, the agency claimed it was exempt
from the bidding process under federal regu-
lation, but it did not produce documentation
in a timely fashion to confirm this.

FINDING: HHS'S' agencies are out of compliance
with statutory standards calling for system-wide
policies.

By law, the HHSS agencies are required to
develop system-wide contracting policies, but
they have made little progress in this area.

Other Issues

FINDING: The contracting process should be
centralized.

Personal-services contracts must be signed by
the agency director or another administrator,
but most of the responsibility for monitoring
contractor performance rests with program
staff members. Because of this and the ab-
sence of system-wide contracting policies, the
extent of such monitoring and the related
documentation varies considerably. These in-
consistencies increase the risk that some con-



tracts may not be managed effectively and
efficiently.

In order to ensure that sound contract- man-
agement procedures are followed, the com-
mittee believes that this responsibility should
be centralized either within the HHSS or
within DAS.

FINDING: Crucial contracting data are

unavatlable.

For the period under review in this evaluation,
neither the HHSS agencies nor DAS had a
centralized system for tracking personal-
services contracts. In addition, the personal-
services contract expenditure data contained
in the Nebraska Accounting System adminis-
tered by DAS had serious limitations. Conse-
quently, it was virtually impossible to deter-
mine, at any given time, the number of per-
sonal-services contracts in effect, the number
subject to the executive order, or the total
amount paid for each contract.

DAS is developing the much-publicized Ne-
braska Information System (NIS), which is
expected to significantly improve the availabil-
ity and accessibility of information pertaining
to personal-services contracts. However,
while NIS is under development, the commit-
tee believes that the agencies should make
reasonable efforts to compile and maintain
internal lists of their personal-services con-
tracts.

Major Recommendations

The committee believes that an executive ot-
der is an inadequate tool for governing per-
sonal-services contracts and will introduce or
support legislation to place personal-services
contracting standards in statute. The commit-
tee believes such legislation should, at a mini-
mum:

» include the key components of a
sound contract-management process
relating to contract awarding, moni-
toring, and tracking;

» centralize the contracting process ei-
ther at the agency or DAS level;

» require all agencies to develop written
policies pertaining to the awarding,
tracking, and monitoring of personal-
services  contracts—including  how
these processes will be documented—
and to train their staffs on those poli-
cies;

» contain consequences for non-
compliance;

» propose clarification ot elimination, as
appropriate, of existing personal-
services contracting statutes; and

» reorganize existing personal-services
contracting statutes and combine
them in a single chapter with any new
statutory requirements.

In addition, if the legislation:

» gives DAS the authority to grant ex-
emptions from the competitive-
bidding process, it should also give
DAS the authority to deny such ex-
emptions; and

» establishes a total dollar threshold be-
low which the statutory personal-
services contracting standards would
be inapplicable, it should also require
some treview of contracts below that
threshold to ensure that agencies do
not divide larger contracts to avoid
complying with the standards.

The Agencies’ Responses

As required by law, the HHSS agencies were
given the opportunity to provide written
comments concerning the draft evaluation
report and the committee’s final findings and



recommendations. Following is a brief discus-
sion of agency comments.’

First Response

In the agency directors’ response to the draft
report, they generally agreed with the findings
that they should develop better internal proc-
esses and improve documentation. However,
they disagreed with the conclusion that an
executive order is an inadequate tool for regu-
lating personal-services contracts. They also
disagreed with the conclusion that the respon-
sibility for personal-services contracts should
be centralized at DAS.

In addition, the directors suggested several
changes in the unit’s analysis and, in some
cases, provided information that had been
unavailable to the unit during the evaluation.
The unit made a number of changes to the
report based on the agencies’ suggestions and
the newly available information.

Second Response

The agency directors’ response to the com-
mittee’s findings and recommendations reiter-
ated their belief that an executive order is a
proper tool for regulation of personal-services
contracts. The response also emphasized that
the agencies are in substantial compliance
with the existing order.

The directors also included additional docu-
mentation that was unavailable during the
evaluation and was not provided with their
response to the draft report. The unit has
never before received new information with
an agency’s second response. Because the
committee approved the evaluation report
when it made its findings and recommenda-
tions, the unit did not incorporate the addi-
tional information into the report. The agen-
cies’ inability to produce this information in a

2 The agencies’ first response is included in Part IV of this
report, and the second response is attached as Addendum A.

timely fashion reinforces the need for better
management of contract-related documenta-
tion.

Executive Order 02-03

On 20 December 2003, following the comple-
tion of this evaluation, Governor Mike Jo-
hanns issued Executive Otrder 02-03, which
replaces Executive Order 00-04.° In issuing
the new order, the governor recognized the
need for improvement in the standards gov-
erning personal-services contracting.

The unit believes the new order contains
some positive changes. For example, it re-
quires agencies to conduct a pre-award proc-
ess to determine the need for each personal-
services contract. In addition, it requires agen-
cies to enter their personal-services contract
information into the new Nebraska Informa-
tion System and sets a deadline for comple-
tion of that process.

However, many of the weaknesses we identi-
fied in Executive Order 00-04 remain in the
new order. For example, the new order con-
templates greater DAS involvement in the
personal-services contracting process, but it
still gives DAS no authority to compel agency
compliance when it identifies problems. In
addition, the order’s definitions of “personal
services contracts” and “services contracts”
are unclear, and it includes provisions from
the original order that were also unclear.

Despite the administration’s recent attempt
to correct some of the inadequacies of the
previous executive order, we continue to be-
lieve that personal-services contracts should
be regulated by statute.

3 A copy of each order is included as Addendum B.
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SECTION I

INTRODUCTION

Pursuant to Neb. Rev. Stat. sec. 50-1205(1),
the Legislative Program Evaluation Commit-
tee directed the Legislative Program Evalua-
tion Unit (unit) to examine personal-services
contracts entered into by two agencies in the
Health and Human Services System (HHSS).
The evaluation focused on the agencies’
compliance with existing standards for such

contracts and on an assessment of those stan-
dards.

The committee approved the topic for evalua-
tion on 9 April 2002. The scope statement
and evaluation plan were adopted on 31 July
2002. The evaluation began with a 31 July
2002 letter from Senator Pat Engel, the com-
mittee chairperson, to Mr. Steve Curtiss, Di-
rector of Finance and Support, and Mr. Ron
Ross, Director of Health and Human Ser-
vices.

Scope of the Evaluation

The scope statement adopted by the commit-
tee instructed the unit to pursue an evaluation
of personal-services contracts entered into by
the following HHSS divisions: Medical Ser-
vices; Child Support; and Mental Health, Sub-
stance Abuse and Addiction Services. These
divisions were selected because it was deter-
mined in a preevaluation inquiry that they had
significant personal-services expenditures in
FY2000-01."

Contents of the Report

Section II of this report describes the HHSS
and the contracting standards contained in
statutes and in an executive order that govern
personal-services contracts. Section III details

! Memorandum to the Legislative Program Evaluation Com-
mittee from the Legislative Program Evaluation Unit, 19 July
2002.

how we selected contracts for evaluation and
briefly describes the contracts. Section IV
presents the unit’s analysis of the agency’s
compliance with the contract standards, and
section V presents our assessment of the ade-
quacy of the contract standards.

Methodology

In approaching the evaluation, we employed a
qualitative research method. We reviewed
relevant statutes, executive orders, and regula-
tions. We also examined budget and program
summaries, reports and data submitted to the
Department of Administrative Services (DAS)
by HHSS, and numerous personal-services
contracts and related documentation. We in-
terviewed HHSS agency directors and staff
members, as well as the DAS Deputy Direc-
tor, Materiel Division Manager, and staff
members.



SECTION I1

HHSS AND PERSONAL-SERVICES CONTRACTS

In this section, we describe the Health and
Human Services System (HHSS), define per-
sonal-services contracts, and outline the legal
framework applicable to them. We also de-
scribe the processes used by HHSS agencies
when entering into and monitoring these con-
tracts. Finally, we report the amount of recent
personal-services contract expenditures made
by all state agencies, including the HHSS
agencies.

The Health and Human Services
System

In 1996, the Legislature passed LB 1044, the
Nebraska Partnership for Health and Human
Services Act. This legislation merged four
state health and human service agencies and
one office’ into three new agencies, which
were brought together under the HHSS um-
brella. Prior to the merger, each of the four
independent health and human services agen-
cies provided direct services to its clients and
oversaw its own administrative services. Un-
der the new “system” structure, one agency
provides most of the direct services to clients,
and the other two provide most of the admin-
istrative services that support those pro-
grams.’

Each agency is headed by a director appointed
by the governor. The directors are part of a
policy cabinet that coordinates the activities of

2 The entities merged were the Departments of Aging,
Health, Public Institutions, and Social Services, and the Of-
fice of Juvenile Services, which was part of the Department
of Cortectional Services.

3 The Health and Human Services agency manages the pro-
grams that provide direct services to clients; the Finance and
Support agency oversees the financial, human resources, and
information technology systems; and the Regulation and
Licensure agency manages the rules and regulations process,
as well as professional and facility licensing.

the three agencies, but each director remains
responsible for his or her own agency.*

Personal-Services Contracts
Defined

Nebraska law does not contain a generally
applicable definition of “personal-services
contract.” Neb. Rev. Stat. sec. 73-301 defines
such a contract as “an agreement by a con-
tractor to provide human labor,” but this
definition applies only to the statutory sec-
tions relating to contracts that would replace
state employees with contract employees.

Generally speaking, personal-services con-
tracts are used to purchase “labor, time, or
effort™ as opposed to commodities contracts,
which are used to purchase goods or materi-
als. The agency may use personal-services
contracts to purchase services that: (1) are de-
livered directly to clients, such as medical care
provided by professionals who work at state
institutions, or (2) assist the agency in admin-
istering its programs, such as consulting ser-
vices or data management. In this report we
focus on contracts that assist the agency in
administering its programs.

Legal Framework

Contracts for personal-services are governed
primarily by an executive order. In addition,
there are a number of statutory requirements
that pertain to such contracts, although most
are applicable only in narrow sets of circum-
stances. Following is a brief description of the
legal framework governing personal-services
contracts. Our assessment of the agencies’

4 The other members of the policy cabinet are the policy
secretary and the chief medical officer.

5 State and 1.ocal Government Purchasing 5" Edition, National
Association of State Purchasing Officials, (2001), p. 73.



compliance with these standards is contained
in Section IV.

The HHSS agency directors, like most state
agency directors, do not have specific statu-
tory authority to enter into contracts. Instead,
this authority is derived from the state consti-
tution, which requires the governor to admin-
ister the “affairs of the state efficiently and
economically.”® As employees of the gover-
nor, agency directors are responsible for ad-
ministering their agencies efficiently and effec-
tively. Obtaining services and goods by con-
tract is one of the tools they may use.

By law, the Department of Administrative
Services (DAS), is responsible for the con-
tracting process involving the purchase of
goods and materials.” In contrast, DAS has no
statutory authority over personal-services con-
tracts. The extent of DAS’ involvement in the
awarding of personal-services contracts is left
almost completely to the discretion of agency
directors, as discussed below.

Executive Order 00-04

The basic requirement that personal-services
contracts be awarded using a competitive-
bidding process is contained in an executive
order, not in statute.” This order requires
agency directors to ensure that most contracts
valued at more than $25,000 are let by com-
petitive bid. An agency director may either
turn the bidding process over to DAS or con-
duct the process internally. However, if the

6 Constitution of Nebraska, Article IV, section 6.

7 Neb. Rev. Stat. sec. 83-153. For most commodities con-
tracts, an agency director files a purchase requisition with the
Department of Administrative Services (DAS) Materiel Divi-
sion, and a buyer in that division, not the agency director,
manages the rest of the process, from releasing the request
for proposals to signing the final contract. However, under
certain circumstances, the Materiel Division may grant an
agency the authority to purchase commodities directly from
the vendor. (Neb. Rev. Stat. sec. 81-161.03.)

8 Executive Order 00-04, issued by Governor Johanns on 21
December 2000. This order replaced, with minor modifica-
tions, a similar order issued in 1995 by then-Governor E.
Benjamin Nelson.

process goes forward in-house, the order re-
quires the agency director to use the contract-
ing policies established by DAS.’

Regardless of whether DAS or the agency
conducts the process, the agency director
must also meet other specific requirements
contained in the order. These include provid-
ing adequate public notice of the proposed
contract and maintaining an accurate account-
ing of the process used in awarding the con-
tract.

The order also requires DAS to establish pro-
cedures for limited exemptions from the
competitive-bidding process and authorizes
the Director of Administrative Services to re-
view any proposed exceptions. If an agency
director wants to award a contract valued at
more than $25,000 without using a competi-
tive-bidding process, he or she must file with
DAS a form providing a justification for the
exemption. DAS provides for the following
exemptions: (1) in emergencies, (2) when
there is only one service provider available,
and (3) under other special circumstances,
such as when the agency has received a federal
exemption from the bidding process."

However, the order does not directly grant the
Director of Administrative Services the au-
thority to reject an exemption request. If the
Director of Administrative Services has con-
cerns about a proposed exemption, he or she
can work with the agency director to resolve
them,'" but the final decision rests with the
agency director. *

9 The order allows agency directors to establish their own
contracting policies, which must be approved by the Director
of Administrative Setrvices, but this has never been done.
(Conversation with Doni Peterson, DAS deputy director, 15
August 2002.)

10 Some contracts that are partially funded by the federal
government, such as some Medicaid contracts, are required
by federal regulation to be let by competitive bid.

11 Telephone conversation with Don Medinger, administra-
tor, DAS Materiel Division, 9 October 2002.

1214



In addition, it is unlikely that an agency direc-
tor who enters into a contract without con-
ducting a bidding process or requesting a
DAS exemption will be subject to serious
consequences. The primary means of enforc-
ing the order is through the governor’s admin-
istrative powers, but such enforcement is
problematic for two reasons. First, it is un-
clear how the governor would learn that a di-
rector was failing to comply with the order.
Second, to our knowledge, disciplinary action
by the governor is uncommon. Consequently,
if a governor did find out about such a situa-
tion, it seems unlikely that he or she would, in
fact, discipline the director unless the failure
to comply was particularly egregious.

The order gives DAS several other responsi-
bilities. These include providing a procedures
manual to assist agencies in the procurement
of contractual services and making itself avail-
able to assist agencies in procuring contractual
services.

Finally, the order requires DAS to monitor
agency compliance with its contracting proce-
dures. DAS has not developed a formal moni-
toring system; instead, the director of the Ma-
terie]l Division works with agencies as re-
quested or when he or she becomes aware of
a problem. Practically speaking, DAS can
monitor only the contracts it is aware of be-
cause the order does not require agencies to
report all contracts they enter into. If an
agency conducts the contracting process in-
house and does not seek a DAS exemption to
the bidding process, DAS has no way of
knowing about the contract.

Statutes Applicable to
Personal-Services Contracts

Of the assortment of statutes that apply to
personal-services contracts, only two apply to
all such contracts.” These statutes (1) require
the contracts to include a clause prohibiting

13 These statutes also apply to contracts for goods.

the contractor from engaging in discrimina-
tory employment practices'* and (2) require
agencies to pay contractors for their services
within a designated time period."

The remaining statutory requirements for per-
sonal-services contracts apply only in certain
circumstances. Following is a brief description
of these circumstances, and the relevant re-
quirements.

Contracts Let by Competitive Bid

When a state agency advertises for bids, it
must meet two statutory requirements. First,
the agency must establish a date and time
when the bids will be opened.16 Second, it
must provide a preference in favor of Ne-
braska bidders in certain circumstances.'’

Contracts that Would Replace
State Employees with Contract Employees

In the case of a contract that would replace
state employees with contract employees, the
agency must follow a detailed process for as-
sessing the costs associated with such a
change. The agency director must also obtain
the approval of the Director of Administrative
Services before entering into the contract.

Contingent-Fee Contracts

If a contractor will be paid on a contingent-
fee basis, and is expected to earn more than

14 Neb. Rev. Stat. sec. 48-1122.

15 Neb. Rev. Stat. secs. 81-2401 to 81-2408 constitute the
Prompt Payment Act. In most cases, this statute requires an
agency to pay a creditor within 45 days of the receipt of
goods or services or receipt of the bill, whichever occurs
later.

16 We note that it is not perfectly clear that this section ap-
plies to all instances in which competitive bidding occurs. We
discuss this issue in more detail in Section V.

17 Neb. Rev. Stat. sec. 73-101.01. In essence, a Nebraska bid-
der must receive a preference if there is also a bidder from a
state that provides a preference to its own bidders. In such a
case, the Nebraska bidder must receive a preference equal to
the preference that the other bidder would receive in his or
her resident state.

18 Neb. Rev. Stat. secs. 73-301 to 73-307.



$25,000, the agency must provide public no-
tice."” In the absence of such notice, the con-
tract is void.

Contracts for Certain Services

Four statutory provisions apply only to per-
sonal-services contracts that provide specific
types of services. These provisions require
that: (1) all contracts that provide health and
human services directly to clients contain a
clause subjecting the contractor to the author-
ity of the Office of the Public Counsel,” and
(2) all contracts for architecture, engineering,
landscape architecture, and land surveying
services must be awarded using the process
set forth in The Nebraska Consultants’ Com-
petitive Negotiation Act.” In addition, agen-
cies may only enter into contracts with outside
legal counsel or with collection agencies in
specifically defined circumstances.”

HHSS Agencies’ Policies on Contract
Tracking, Awarding, and Monitoring

The statutes that created HHSS include three
requirements related to contract management
and contract compliance monitoring. Under
these statutes, the Finance and Support
agency is required to: (1) develop and manage
a system for tracking contract expenditures™
and (2) consolidate contract management.”* In
addition, the Regulation and Licensure agency
is required to “evaluate services or programs
to determine compliance with state, federal or
other contractual requirements.””

Although some efforts have been made to
develop these systems, the functions of track-

19 Neb. Rev. Stat. secs. 73-201 to 73-204. A contingent-fee
contract is one in which the contractor is paid a portion of
any revenue he raises.

20 Neb. Rev. Stat. sec. 73-401. The Office of the Public
Counsel receives and works to resolve complaints by citizens
made against state agencies.

21 Neb. Rev. Stat. secs. 81-1701 to 81-1721.

22 Neb. Rev. Stat. secs. 84-205(5) and 45-623, respectively.

23 Neb. Rev. Stat. sec. 81-3007(3)(d).

24 Neb. Rev. Stat. sec. 81-3007(3)(e).

25 Neb. Rev. Stat. sec. 81-3007(2)(c).

ing contract expenditures, managing con-
tracts, and monitoring contract compliance
remain almost exclusively the responsibility of
the individual program staff members who are
responsible for the contracts.

Tracking Contract Expenditures

The Finance and Support agency’s accounting
division makes some effort to track contracts
but does not have a comprehensive tracking
system. Because program staff members are
not required to file their contracts with the
division,” the reach of the division’s tracking
system does not extend to all contracts.

At the same time, while payments made to
contractors are recorded in the Nebraska Ac-
counting System (NAS), this system does not
include contract-specific information. For ex-
ample, it is impossible to extract from NAS
the amount paid to a contractor for a specific
contract. The Department of Administrative
Services is currently developing a new ac-
counting system, which is expected to provide
contract-specific information.

Awarding Contracts

None of the three HHSS agencies has a writ-
ten policy governing the contract-award proc-
ess, although the legal division prepares model
contracts that are available to all staff.”” The
legal division is also available, but not re-
quired, to provide input during the contract-
award process.

Personal-services contracts can be initiated at
any level in the agency, from the program
level on up to the director.” When a contract

26 Conversation with Willard Bouwens, administrator, Finan-
cial Services Division, Finance and Support agency, 9 May
2002.

27 Telephone conversation with Gerald Pankonin, attorney,
Legal Setrvices Division, Finance and Support agency, 11
October 2002.

28 Meeting with Christine Peterson, Policy Secretary, Mary
Boschult, assistant director for administration, Services



is entered into by program staff members, the
level of review by the agency director depends
on the total dollar value of the contract.

For contracts valued at more than $25,000,
Executive Order 00-04 requires agency direc-
tors to follow the procedures contained in the
DAS procurement manual.” In addition, the
directors themselves must sign these con-
tracts.”’ If the contract was initiated by a pro-
gram staff member, the director also expects
it to be reviewed and agreed to by the division
head before it is presented to him or her.”

In contrast, the directors are not required to
sign, or even review, contracts valued at
$25,000 or less. Each director sets the dollar
amount above which he will review, or review
and sign, contracts. For example, the Health
and Human Services agency director signs any
contract valued at $5,000 or more,”” while the
Finance and Support agency director signs
contracts valued at $10,000 or more and re-
views contracts over $5,000.” Contracts be-
low these thresholds may be entered into by
program staff members with the approval of
the division administrator or deputy director.™

Monitoring Contract Compliance

The Regulation and Licensure agency does
not evaluate compliance with contract re-
quirements. Again, this function is left to the
contract managers within the agency. As with
the contract-award process, none of the three
agencies has written guidelines to assist staff
in monitoring compliance with contracts.

agency, and Gerald Pankonin (meeting with agency represen-
tatives), 24 April 2002.

29 Procedure for Procurement of Contractual Services, June 2000.

30 Meeting with agency representatives, su#pra, note 26.
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34 Telephone conversation with Mary Boschult, Assistant
Director for Administration, Services agency, 18 October
2002.

Personal-Services Contract
Expenditures

In FY1997-98, the HHSS agencies spent ap-
proximately $49.5 million on contractual ser-
vices.” By FY2000-01, these expenditures in-
creased to approximately $64.4 million*—an
increase of 30 percent. During this same time
period, the expenditures for personal-services
contracts by all state agencies increased from
approximately $217.8 million to approxi-
mately $262.7 million—an increase of almost
21 percent.

Although the money spent on personal-
services contracts increased during these four
fiscal years, the proportion of personal-
services contract expenditures compared to
total personal-services expenditures has re-
mained fairly constant.”” The HHSS agencies’
personal-services contract expenditures com-
prised approximately 20 percent of their total
personal-services expenditures in FY1997-98
and approximately 23 percent in FY2000-01.

Similarly, for all state agencies, personal-
services contract expenditures made up ap-
proximately 16 percent of total personal-
services expenditures in FY1997-98 and in
FY2000-01. Table 1, on page 8, shows these
figures and the percentages for each of the
HHSS agencies.

3 This figure includes all expenditures by these agencies re-
corded under accounting codes 4411 to 4429, 4431, 4451,
4452, and 4434, which are designated by DAS for payments
made for personal-services contracts. We have some con-
cerns about these designations and how the codes are used,
which we discuss in Section V.

36 We selected FY1997-98 because it was the first full fiscal
year after the HHSS merger, and FY2000-01 was the most
recent complete fiscal year at the time we selected contracts
for review.

37 The total personal-services expenditures consist of the
personal-service contract expenditures and the non-contract
petsonal-service expenditutes from the Major Account 4100
line on the DAS budget status sheets. This line includes sala-
ries and benefits.



Table 1: Personal-Services Contract
Expenditures as a Percentage of Total
Personal-Service Expenditures

FY1997-98 FY2000-01
HHSS Total 20.1 225
R&L 16.5 14.7
Services 111 13.3
F&S 52.5 55.7
All Agencies 15.5 16.2

Source: The nnit calculated these percentages using figures from the annunal DAS
budget status sheets. Table prepared by the Legislative Program Evaluation Unit.

The size of the increase in this proportion
suggests that contractual employees are not
rapidly replacing state employees in either the

HHSS agencies or state government as a
whole.”

Finally, during this time period, personal-
services contract expenditures comprised a
consistently small proportion of the state’s
total expenditures. In FY1997-98, these ex-
penditures made up approximately 4.5 percent
of total expenditures. In FY2000-01, that fig-
ure dropped to 4.3 percent.

In the next section, we describe the contracts
we selected for this evaluation.

38 We note, however, that in FY2001-02, the proportion for
the HHSS agencies grew to 27 percent, primarily due to an
increase in contractual services in the Finance and Support
agency. According to the administrator of the financial ser-
vices division, this increase is likely due to both an increased
need for contractors in specific programs and recent budget
cuts, which led to a reduction in the agency’s full-time equiva-
lent staff positions. (E-mail from Willard Bouwens, 16 Octo-
ber 2002.)



SECTION IIT

CONTRACTS SELECTED FOR EVALUATION

Pursuant to the scope statement for this
evaluation, we identified personal-services
contracts entered into by the Health and Hu-
man Services agency (Services agency) and the
Finance and Support agency (Finance and
Support agency),” which we evaluated for
compliance with the standards discussed in
Section II. In this section, we describe the
process we used to select contracts for evalua-
tion and briefly outline the services provided
under the contracts we selected.

Contract-Selection Process

The scope statement for this evaluation di-
rected us to identify contracts valued at more
than $25,000 because they are subject to Ex-
ecutive Order 00-04. It also directed us to
identify some contracts valued at $25,000 or
less, to see how they compare to the contracts
governed by the executive order.

We discovered, however, that neither the
HHSS agencies nor DAS is able to retroac-
tively identify personal-services contracts by
their total dollar value. Although agencies as-
sess a contract’s expected value prior to enter-
ing into the contract, this information is not
subsequently maintained in a central tracking
system. Consequently, the only way to deter-
mine the total contract value is to review the
contract itself.

In the absence of a list linking contracts to
their total dollar values, we used a two-step
process to select contracts for evaluation.
First, we identified subprograms in each
agency that had significant (more than $1 mil-
lion) personal-services contract expenditures

3 These two agencies were selected because we concluded in
a preevaluation inquiry that they spent significantly more
money on personal-services contracts than did the third
agency, Regulation and Licensure. (S#pra, note 1.)

in FY2000-01. Second, we asked agency staff
members to indicate which of those subpro-
grams had contracts valued at more than
$25,000. Four subprograms met both criteria.

These four subprograms are housed in three
divisions: the Child Support Operations Divi-
sion and the Mental Health, Substance Abuse,
and Addiction Services Division are part of
the Services agency; and the Medical Services
Division (Medicaid program) is operated by
the Finance and Support agency. Ultimately,
we selected contracts for evaluation from all
of the subprograms in these three divisions."

In FY2000-01, the three divisions had a total
of 32 personal-services contracts. Of these,
we selected 26 to evaluate: all contracts—19
in number—involving agency payments of
more than $25,000, and seven involving
agency payments of $25,000 or less."" A brief
description of these contracts follows.

Child Support Operations Division

The state’s Child Support Operations Divi-
sion, housed in the Services agency, conducts
a variety of activities to enforce judicial child-
support orders. In FY2000-01, this division
spent approximately $5,299,624 on seven per-

40 We selected contracts from all of the subprograms in these
divisions, instead of just from the four subprograms which
met our initial criteria, because we were concerned that the
number of contracts in those four subprograms would not be
sufficient to support findings and recommendations.

41 Since contract periods vaty, the amount paid out in one
fiscal year does not necessarily reflect the total contract value.
In most cases, however, the contract payments in FY2000-01
were over $25,000, so it was clear that the total contract value
met the executive order threshold. In two cases, a contract
turned out to have a total value of more than $25,000 al-
though the payment in FY2000-01 was less than that. This
distinction is discussed in more detail in Section IV.



sonal-services contracts, six of which involved
payments of more than $25,000."

The vast majority of this division’s personal-
services-contract expenditures went to two
companies that provided child support en-
forcement services in Douglas County.”** Of
the remaining five contracts, three were with
companies that provided genetic testing ser-
vices for paternity determination, and two
were with companies that provided data-
matching and reporting systems."

Mental Health, Substance Abuse,
and Addiction Setvices Division

The Division of Mental Health, Substance
Abuse, and Addiction Services, housed in the
Services agency, is responsible for the state-
wide administration and coordination of men-
tal health, substance abuse, and compulsive
gambling service systems. In FY2000-01, this
division spent $1,210,320 on a single contract
with Magellan Behavioral Health, Inc. (Magel-
lan).

Under this contract, Magellan administered
the state’s behavioral health services managed
care program for indigent clients. Magellan

42 This figure does not include approximately $103,539 erro-
neously coded as personal-services-contract payments. We
discuss our concerns about these and other accounting code
issues in Section V.

4 The contracts were with Policy Studies Inc. (PSI), and
Young, Williams, Henderson, Fuselier and Associates, P.A.
(Young Williams). Usually only one company provides this
service in a given fiscal year. However, the contract with PSI
expired in 2001, and the agency conducted a bidding process
to select its successor. Young Williams was selected as a result
of that process.

44 In most counties, the program is administered by the state,
through its local offices. However, in Douglas County, the
program is administered by a private company under contract
with the department.

4 The companies that provided genetic testing services ate:
Laboratory Corporation of America Holdings, Inc., Long
Beach Genetics, and Identity Genetics, Inc. The data man-
agement companies are: (1) Technology Management Re-
sources, Inc., which developed and administers a system for
reporting newly hired workers to the CSE program and (2)
Tier Technologies, which developed and administers a finan-
cial data-matching system.
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provided administrative services such as au-
thorizing payment for treatments, tracking the
services used by clients, and preparing reports
to meet federal requirements. However, Ma-
gellan did not provide any services directly to
clients.

Medical Services Division

The Medical Services Division administers the
state’s Medicaid program, which pays for
medical care to eligible individuals. In
FY2000-01, this division spent approximately
$6,498,360 on 24 personal-services con-
tracts.” We selected 18 of these contracts for
evaluation: the 12 contracts that involved
payments of more than $25,000 in FY2000-
01, and six that involved payments of $25,000
or less in that year.

Medicaid Managed Care Contracts

The vast majority of personal-services con-
tract expenditures made by the Medicaid pro-
gram were for functions affiliated with the
state’s Medicaid Managed Care Program.”
This program provides medical services for
Medicaid recipients in Lincoln and Omaha.
We reviewed seven contracts affiliated with
the Medicaid Managed Care Program.* In
FY2000-01, the program spent approximately
$5,403,900 on these contracts.

46 This figure does not include approximately $36,492 that
was erroneously coded as personal-setvices-contract pay-
ments. We discuss our concerns about these and other ac-
counting code issues in Section V.

47 We note that the Medicaid program has very large expendi-
tures for payments to the professionals who provide medical
services directly to program recipients. In FY2000-01, the
program paid providers approximately $36.4 million in gen-
eral funds. However, the contracts with these professionals—
which are called “provider agreements”—are different from
those we reviewed for this evaluation. Provider agreements
are governed by federal law and are not subject to the execu-
tive order. We omitted these agreements entirely from our
analysis.

48 The seven contracts for Medicaid Managed Care are with
the City of Lincoln/Lancaster County Health Department;
HMO Nebraska/Blue Cross Blue Shield of Nebraska; The
Medstat Group, Inc.; Sunderbruch Corp.; the Iowa Founda-
tion for Medical Care; the Information & Service Network;
and William M. Mercer and Associates.



Service-Utilization Review Contracts

The other type of contractual service that ac-
counted for significant expenditures in the
Medicaid program is the external review of
services used by Medicaid recipients. Under
these contracts, an individual or organization
reviews a certain type of service to identify
patterns of potential treatment inefficiencies.”
We reviewed six contracts that provided an
external review of Medicaid services. In
FY2000-01, the program spent approximately
$306,869 on these contracts.

Data Management/ Administration

The remaining five Medicaid contracts pro-
vided data management or other administra-
tive services. In FY2000-01, the program
spent approximately $785,351 on these con-
tracts. More than three-quarters of this
amount was spent on one contract, under
which a private company established and
maintains an electronic “point of purchase”
review system for prescription drugs.”’ The
other four contracts provided various services
including: calculating managed-care payments,
advertising, and administering a grant pro-
gram.”'

Contract-Period 1V alue

As mentioned earlier, we identified contracts
for evaluation based on payments made in
FY2000-01. In many cases, these payments
were for significantly less than the total con-
tract value. In Appendix A, we list the con-
tracts selected for evaluation, the amount paid
to the contractors in FY2000-01, and the total

4 For example, the Nebraska Pharmacists Association re-
views prescription drug use by Medicaid clients to assess
whether they’re receiving the appropriate therapeutic dose
and, if more than one physician is involved, to be sure the
medications are compatible.

50 This contract is with First Health Services Corp. Among
other things, this system allows pharmacists to instantly verify
a Medicaid recipient’s eligibility for services when the client
asks to have a prescription filled.

5I'These contracts are with Tucker Alan, Inc., Tricia M. Burt,
Larry J. Scherer, and Thomas G. Folmer.

value of each contract during the period cov-
ered by the FY2000-01 payments, when avail-
able.” We also note that in many cases, the
contract period covered by the FY2000-01
payments was an extension of an earlier con-
tract. Consequently, this list does not reflect
the total amount paid to these contractors.

52 For a few contracts, all of which were entered into prior to
the effective date of the executive order, we were not able to
identify the total contract value even from the contract itself.
In these cases, the contractor received a per-hour reimburse-
ment, but the contract did not include a “not-to-exceed”
figure limiting the total amount that could be expended under
the contract.

1



SECTION IV

COMPLIANCE WITH CONTRACTING STANDARDS

Pursuant to the scope statement for this
evaluation, we assessed the Health and Hu-
man Services and the Finance and Support
agencies’ compliance with contracting stan-
dards set forth in the executive order and
statutes, utilizing the sample of contracts we
selected. In this section, we report the results
of that assessment.

At the request of the program evaluation
committee, we also researched whether any of
the service providers who signed the contracts
in our sample had ever been employees of the
HHSS agencies.” At the end of this section,
we report the results of this research and dis-
cuss two other issues that arose during the
course of our contract review.

Agency Compliance
With Contracting Standards

For the 26 contracts in our sample, we as-
sessed whether the agencies complied with six
standards contained in Executive Order 00-04
and 10 statutory standards. We reviewed the
contracts and related files and had numerous
discussions with program staff members, the
HHSS legal division, and the Department of
Administrative Services (DAS). Following is a
discussion of each contracting standard, and
our assessment of: (1) which contracts in our
sample the standard applied to and (2)
whether the agencies complied with that stan-
dard in awarding each contract.

Executive Order Requirements

As mentioned in Section II, Executive Order
00-04 requires agencies to let certain personal-
services contracts by competitive bid or ob-

5 Legislative Program Evaluation Committee Meeting, 31
July 2002.

tain an exemption from the bidding process
from DAS (DAS exemption). For contracts
let by competitive bid, the agency must be
able to show that it:

followed DAS procurement procedures;

and the expected work product;

gave adequate public notice;

performed a cost-comparison of the bids
received; and

>
» defined the contractor’s scope of work
>
>

» propetly coded payments to the contrac-
tor.

Following is a discussion of each of the ex-
ecutive order requirements, starting with
competitive bidding.

Competitive-Bidding Requirement

Agencies must put out for competitive bid, or
request a DAS exemption for, any contract
entered into after 1995 that was valued at
more than $25,000 for the “contract period.”
The “contract period” refers to (1) the dura-
tion of the original contract, absent any exten-
sions or (2) an additional period of time added
to the original contract, but only if added by
amendment.”>

Twenty of the contracts in our sample were
subject to the order’s competitive-bidding re-

>4 If the original contract allowed for exzensions of the contract
based on its original terms, any extensions that might be
granted are not factored in when determining whether or not
the contract falls under the executive order. If, however, the
contract is extended by virtue of an amendment to the original
terms and conditions, a new “contract period” begins when the
amended contract goes into effect. The competitive bidding
requirement is triggered if the value attached to that new
“contract period” is more than $25,000.

55 Telephone conversation with Don Medinger, 18 October,
2002.
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quirement at some point.”’ The agencies met
the requirement for 14 contracts.

Agency Compliance with the Bidding Requirement

Of the 14 contracts for which the agency met
the requirement, it:

> let eight by competitive bid;”" and
» received DAS exemptions for six.”

Of the eight contracts that were let by com-
petitive bid, the agency conducted the bidding
process in six cases and asked DAS to con-
duct the process in one case. In the remaining
case, the bidding process was conducted by
another state.”

5 Of the six contracts that were not subject to this require-
ment, five never exceeded the $25,000 threshold and, there-
fore, were never subject to the executive order. Those con-
tracts were with Identity Genetics, Inc. (Identity Genetics),
Irv Deshayes (Deshayes), Long Beach Genetics (Long Beach
Genetics), Larry J. Scherer (Scherer), and Information &
Setvice Network (ISN). The sixth contract is with the City of
Lincoln/Lancaster County Health Dept. (Lincoln/Lancastet).
The order does not directly exempt such intergovernmental
contracts from its requirements but, according to DAS, they
are, in fact, exempt. (Conversation with Don Medinger, 11
December 2002.)

57 The contracts let by bid were with: Nebraska Pharmacists
Assoc. (Nebraska Pharmacists); Policy Studies, Inc. (PSI);
Magellan Behavioral Health, Inc. (Magellan); Young Williams,
Henderson, Fuselier and Associates, P.A. (Young Williams);
Technology Management Resources, Inc. (TMR); Tier Tech-
nologies (Tier Technologies); Health Maintenance Organiza-
tion of Nebraska/Blue Cross Blue Shield (HMO NE/BCBS);
and Lifecodes Corp. (Lifecodes). The Lifecodes contract was
not in our original sample because it was not in place in
FY2000-01. However, this contract essentially replaced the
Laboratory Corporation Holdings of America, Inc. (Lab
Corp.) contract in our sample. The Lab Corp. contract had
been in place since 1988 and, in 2000, the agency decided to
cancel it and conduct a competitive bidding process to award
a new contract. The Lifecodes contract went into effect in
October 2001. We note that, during the term of the Lab
Corp. contract (1988 to 2000), no competitive bidding proc-
ess ever took place, despite the fact that the order went into
effect in 1995.

5 The contracts that received exemptions were with: The
Medstat Group, Inc. (Medstat); Nebraska Foundation for
Medical Care (Nebraska Foundation); William M. Mercer and
Associates (Mercer); First Health Services, Corp. (First
Health); Tucker Alan, Inc. (Tucker Alan); and Tricia M. Burt
(Burt).

% For this contract, which is with Tier Technologies, the
HHSS agency was a member of a multi-state group that con-
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For four of the six contracts that received
DAS exemptions, the Finance and Support
agency had previously received federal exemp-
tions from the competitive-bidding process.
The remaining two exempted contracts were
originally valued at less than $25,000, but were
amended, thus triggering a new contract pe-
riod which was tied to a new contract value
over $25,000.

Agency Noncompliance with the Bidding Requirement

For the remaining six contracts, the agency
neither let the contracts by bid nor requested
DAS exemptions. The agency reported that it
had received federal exemptions from the
competitive-bidding process for two of these
contracts, but it was unable to produce docu-
mentation confirming these exemptions.”’

In addition, two of the six problematic con-
tracts, entered into in the late 1980s, were
automatically renewed each year but were nei-
ther let for bid nor granted a DAS exemp-
tion.”' Tt was impossible for us to determine
when these contracts crossed the $25,000-pet-
contract-period threshold, but they clearly had
done so by FY2000-01. In that year, the two
contractors were paid approximately $33,600
and $83,200, respectively.

One of the six problematic contracts was ini-
tially entered into in 1993 for one year and
was valued at less than $25,000.* The contract
was renewed annually until 2001, when it was
amended to establish a new, three-year con-
tract period with a spending limit of $27,000.

tracted with a company that could provide the same service
to all member states. The contract was let for bid by the lead
state in the group.

% The Sunderbruch Corp. (Sunderbruch) and Iowa Founda-
tion for Medical Care (Iowa Foundation) contracts. We also
note that the agencies disagree with our inclusion of contracts
governed by federal law in this analysis. This issue is dis-
cussed extensively in the agencies first response to the unit’s
draft report and in the unit director’s review of that response.
o1 The Richard Brunmeier, D.D.S. (Brunmeier) and Richard
Marshall, D.D.S. (Marshall) contracts.

62 The Dale Ebers, M.D. (Ebers) contract.



Since the value for that new period was more
than $25,000, the agency should have re-
quested a DAS exemption before amending
the contract.

Finally, in 2001, the Finance and Support
agency entered into a contract, valued at more
than $45,000, with a former HHSS-agency
employee but did not conduct a competitive-
bidding process or request a DAS exemption
from it.”

Other Executive-Order Requirements

The other five executive-order requirements
apply only to contracts that were let by com-
petitive bid. While eight contracts were let by
competitive bid,”* the remaining executive or-
der requirements applied to only six of these.”
In addition, for one contract, the agency could
not produce documentation confirming the
that the contract met these requirements.*

Following is discussion of each of these re-
quirements. In addition, Table 2 summarizes
the results of our analysis.

Use of DAS Procedures

In awarding contracts by competitive bid, an
agency may turn the process over to DAS or
conduct the process internally. If the agency
conducts the process internally, it must follow
the DAS policies contained in the Procedure for
Procurement of Contractual Services manual.” We
found that the agency generally followed the

63 The Thomas G. Folmer (Folmer) contract.

04 Supra, note 57.

%5 We excluded from this analysis the Tier Technologies con-
tract because the bidding process was conducted by another
state (supra, note 59), and we did not have access to all of the
documentation necessary to assess compliance with the con-
tracting standards. We also excluded the Magellan contract
because it was put out for bid by DAS, and the agency is not
responsible for meeting the executive-order requirements
when DAS conducts the bidding process.

66 The Nebraska Pharmacists Assoc. (Nebraska Pharmacists)
contract.

67 Although the order also states that each agency may de-
velop its own process, which must be approved by the DAS
director, in practice, this has never been done. Supra, note 9.

Table 2. Other Executive-Order
Requirements
Contracts
EO Requirement | No. Appli- | No. Com-
cable plied With
Followed DAS 6 5
Procedures
Clear Scope &
Defined Work 6 5
Product
Adequate Public 6 5
Notice
Cost-Analysis of
Bids 0 >
Proper Coding of 6 5
Payments

Source: Unit analysis of the HHSS agencies’ compliance based on data provided
by the agencies. Table prepared by the Program Evalnation Unit.

DAS process in awarding these five con-
tracts.”

Clear Scope of Work
and Defined Work Product

The executive order also requires agency di-
rectors to maintain documentation of the bid-
ding process, which, at a minimum, must in-
corporate a clear statement of the scope of
the work to be conducted under the contract
and an adequate definition of the work prod-
uct expected. We believe that the agency met
these two standards if the scope of work and
the work product expected were clearly ex-
plained in the request for proposal (REFP) as-
sociated with each contract. All five of the
applicable contracts met these requirements.

Adequate Public Notice

The executive order requires agencies to pro-
vide adequate public notice of the RFP. We

08 We qualify this finding with “generally” because we did not
assess whether each contract should have and did contain
each of numerous specific contract provisions that DAS
recommends be considered for each contract.
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found that such notice was provided in all five
69
cases.

Compare Costs of Bids Received

When contracts are let by bid, the agencies
must compare the costs of the bids they re-
ceive. In all five cases, they did so.”

Proper Coding of Payments

Agencies are required to assign the proper
accounting code to personal-services contract
payments. We found that the agency did code
the payments for the five relevant contracts to
the proper groups of codes. However, we
identified several policy issues related to ex-
penditure coding, which we address in Section
V.
Statutory Requirements

In addition to the executive-order require-
ments, there are a number of statutory re-
quirements that apply to personal-services
contracts. However, as mentioned in Section
II, most of these requirements apply only in
certain circumstances. Following is a discus-
sion of each of these requirements.

All Personal-Services Contracts

Only two statutory requirements apply to all
personal-services contracts.”' First, all such
contracts must include a clause prohibiting
the contractor from engaging in discrimina-
tory employment practices.” We found that
all of the contracts in our sample included this
clause.

Second, agencies must pay contractors for
their services within a designated time pe-

® We believe that the agency provided “adequate” public
notice if it published the notice in a newspaper of general
circulation.

70 We note that the order does not require an agency to com-
pare the costs of providing the service internally to the costs
of hiring a contractor. We believe this is a serious omission,
which we discuss further in Section V.

" These requirements also apply to contracts for goods.

72 Neb. Rev. Stat. sec. 48-1122.
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tiod.” We were unable to assess whether the
payments made in connection with the 26
contracts met this requirement because the
dates needed to make the assessment are not
readily available. However, we found that the
agencies generally pay a very small amount of
interest (less than $250 per agency per year in
FY2000-01) on late payments, which suggests
that they are making contract payments in a
timely manner.

Contracts Let by Competitive Bid

When a state agency advertises for bids, it
must meet two statutory requirements. First,
the agency must establish a date and time
when the bids will be opened.”* We found that
in four of the five applicable cases,” the
agency set the date and time at which the bids
would be opened. In the fifth case, the agency
set the date, but not the time, for bid open-
ing.”

Second, the agency must provide a preference
in favor of Nebraska bidders if someone from
Nebraska and someone from another state
that provides a resident-bidder preference bid
on the same contract.” Only one of the five
contracts attracted a Nebraska bidder. We
found that the agency did not assess whether
anyone from another state with such a prefer-
ence had also bid on this contract. However,
we determined that no one from such a state
had done so, the agency’s omission had no
effect.

73 Neb. Rev. Stat. secs. 81-2401 to 81-2408 constitute the
Prompt Payment Act. In most cases, this statute requires an
agency to pay a creditor within 45 days of the receipt of
goods or services or receipt of the bill, whichever occurs
later.

74 Neb. Rev. Stat. sec. 73-101. As mentioned in Section 11, it
is not perfectly clear that this requirement applies to all con-
tracts let by bid. We discuss this further in Section V.

75 As explained earlier, we could only assess five contracts in
our sample for compliance with competitive bidding re-
quirements. Supra, note 66.

76 The TMR contract.

77 Neb. Rev. Stat. sec. 73-101.01.



Contracts that Would Replace State Employees
With Contract Employees

If a contract would replace state employees
with contract employees, the agency must fol-
low a detailed process for assessing the costs
associated with such a chzmge.78 In addition,
the agency director must obtain the approval
of the Director of Administrative Services
before entering into the contract. None of the
contracts in our sample replaced state em-
ployees with contract employees. However,
we identified a policy issue related to this re-
quirement, which is discussed in Section V.

Contingent-Fee Contracts

If a contractor will be paid on a contingent-
fee basis and is expected to earn more than
$25,000, the agency must provide public no-
tice.” In the absence of such notice, the con-
tract is void. There was only one contingent-
fee contract in our sample and the agency did
provide public notice. However, we identified
a policy issue related to this requirement,
which is discussed in Section V.

Contracts for Certain Services

Four statutory provisions apply only to per-
sonal-services contracts that provide specific
types of services. First, all contracts that pro-
vide health and human services directly to cli-
ents must contain a clause subjecting the con-
tractor to the authority of the Office of the
Public Counsel.”” This provision applied to
seven of the contracts we reviewed, and all
contained this clause.

None of the other three statutory require-
ments for specific types of services applied to
contracts in our sample. These requirements
apply to contracts:

78 Neb. Rev. Stat. secs. 73-301 to 73-307.

7 Neb. Rev. Stat. secs. 73-201 to 73-204. A contingent-fee
contract is one in which the contractor is paid a portion of
any revenue he or she raises.

80 Neb. Rev. Stat. sec. 73-401.

with private-sector legal counsel;*!
with collection agencies;82 and

YV V

for architecture, engineering, landscape
architecture, and land surveying services.*

Former Employees and
Other Issues

As mentioned eatlier, the program evaluation
committee asked us to determine whether any
contractors in our sample had previously been
HHSS-agency employees. We determined that
four of the 26 contractors were former HHSS
employees.™

For these four contracts, the agency should
have met the executive order’s competitive-
bidding requirement. We found that the
agency met this requirement for only two of
the four contracts.”

In the course of assessing the contracts in our
sample for compliance with existing stan-
dards, we also identified two issues we felt
were noteworthy. Following is a discussion of
these issues.

First, we found numerous cases in which the
original contract or amendments thereto were
signed after the effective date of the contract
or amendment.*® We also identified two con-
tracts that were never signed by at least one

party.”’

81 Neb. Rev. Stat. sec. 84-205(5).

82 Neb. Rev. Stat. sec. 45-623.

83 Neb. Rev. Stat. secs. 81-1701 to 81-1721.

84 To assess this, we provided a list of individuals who had
signed the contracts in our sample to the HHSS Human Re-
sources manager, who informed us as to which people on the
list had ever been employees of the HHSS agencies.

85 The agency did not meet this requirement for the Ebers
and Folmer contracts.

86 In most instances, the difference between the signature
date and the effective date were less than one month. How-
ever some were considerably longer. For example, two
amendments to the Medstat contract were never signed.
More than a year after those amendments had apparently
been agreed to, they were rescinded and replaced with signed
amendments.

87 One was the Deshayes contract, entered into in 1988 and
still in effect in FY2000-01, which had never been signed by

17



Second, we identified one contract that may
violate Internal Revenue Service (IRS) guide-
lines regarding the definition of “independent
contractor.”® Under these guidelines, the IRS
assesses the level of independence a contrac-
tor has from the contracting agency. If the
IRS believes the contractor is not sufficiently
independent, it may find that the contractor is
actually functioning as an agency employee. In
that case, the agency must pay benefits and
fees that do not apply to independent contrac-
tors.

The case we identified involves a former Fi-
nance and Support agency employee, who
retired and was immediately retained to com-
plete a project he had commenced during his
tenure with the state.*” We found that his con-
tract provides him with equipment and ser-
vices that reduce his independence, and that
could cause the IRS to determine that he
functions as an agency employee.”’ An inter-
nal memo to the Director of Finance and
Support also expressed concerns about this
issue.”’ According to the director, he reviewed
these concerns but, following additional con-
versations with the agency’s legal division, be-

the contractor. The other was the most recent version of Lab
Corp. contract, which was not signed by the state or the con-
tractor. In addition, this contract had no beginning or ending
dates.

88 These guidelines ate contained in the Employer’s Supplemental
Tax Guide, Publication 15-A, Internal Revenue Service, Re-
vised January 2002.

89 The Folmer contract.

% In addition to the contractor’s fee, the contract provides
for office space, a computer, a telephone, office supplies,
administrative suppott, and travel reimbursement under the
state travel policies. Because the IRS weighs the circum-
stances in each case, we cannot say with certainty how they
would rule in this particular case.

91 The memo raises a number of questions and concerns for
the director to consider in deciding whether or not to sign the
contract, including the same issues that caused our concern.
The memo also noted that a standard clause defining the
contract as independent is absent from this contact. (Memo-
randum from Gerald Pankonin, an attorney in the Finance
and Support agency Legal Division, to Steve Curtiss, Director
of Finance and Support and Robert Seiffert, Medical Services
Division administrator, 14 December 2001.)
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lieved the provisions of the contract were jus-
tified and would withstand an IRS Challenge.92

Summary

The agencies met the executive order’s com-
petitive-bidding requirement for 14 of the 20
applicable contracts, or 70 percent.”’ In addi-
tion, with minor exceptions, the agencies met
the other executive-order requirements and
statutory requirements for the contracts we
reviewed.

However, we did identify several problems,
including:

» contracts for which the agency did not
request DAS exemptions from the com-
petitive-bidding process even though they
reported receiving federal exemptions;

» the agency’s inability to produce docu-
mentation to confirm all the cases in
which it reported receiving federal exemp-
tions;

» contracts for which the agency neither
met the competitive-bidding requirement
nor requested DAS exemptions;

» a contract with a former agency employee
that may violate IRS guidelines regarding
contractor independence;

» contracts that were automatically renewed
for more than a decade each; and

» contracts unsigned by at least one party.

In the next section, we assess the adequacy of
the executive order and statutory standards
for personal-services contracts.

92 Telephone conversation with Steve Curtiss, Director of
Finance and Support, 28 October 2002.

9 We note that, had the agency requested DAS exemptions
for the additional two contracts for which they reportedly
received federal exemptions, this percentage would increase
to 80 percent.



SECTIONV

ASSESSMENT OF CONTRACTING STANDARDS

In the previous section, we looked at how the
personal-services contracting standards ap-
plied to our sample contracts. Pursuant to the
scope statement for this evaluation, we also
assessed the adequacy of those standards,
which is the topic of this section.

Appropriateness of Regulating
Personal-Services Contracts
By Executive Order

In assessing whether an executive order is an
appropriate means by which to regulate per-
sonal-services contracts, we examined the his-
tory of executive orders generally and in Ne-
braska. Because executive orders are difficult
to enforce and subject to change at the gover-
not’s discretion, we concluded that an execu-
tive order is not an adequate means by which
to regulate personal-services contracts. In-
stead, these contracts should be governed by a
statutory framework. A discussion of these
issues follows.

An executive order is an administrative direc-
tive used to interpret or implement a constitu-
tional or statutory provision.” In Nebraska,
the governor’s authority to issue such orders
is derived from the constitutional vesting of
the “supreme executive power” in the gover-

nor.”

94 Black’s Law Dictionary, 6t ed., p. 569. In Nebraska, as in
many other states, the governot’s authority to issue executive
orders and the enforceability of such orders are not defined
in the constitution ot in statute.

95 Constitution of Nebraska, atticle IV, sec. 6. A governot’s
authority in this area is generally understood to parallel the
President’s authority at the federal level. (38 Am Jur 20d sec.
1) According to the state Attorney General’s office, there has
never been a challenge to the governot’s authority to issue
executive otdets. (Conversation with Dale Comer, Assistant
Attorney General, 2 August 2002.)

In theory, executive orders have the force of
law, although this has never been tested in a
Nebraska court.” Unlike statutory law, how-
ever, from a practical standpoint, an executive
order is enforceable primarily by the gover-
nor, who can discipline or fire an agency di-
rector who disregards it.

Finally, executive orders are subject to change
or termination at the governor’s pleasure. It is
unclear whether an executive order expires at
the end of the issuing-governor’s term or re-
mains in effect until rescinded.”” Fach new
governor is free to address orders issued by
previous administrations either by reissuing or
terminating them.”

Adequacy of Executive
Order 00-04 Standards

As noted in Section IV, Executive Order 00-
04 requires agency directors to let most per-
sonal-services contracts valued at more than
$25,000 by competitive bid and to document
the process used for awarding each contract.
We assessed whether this order: (1) provides
sufficient guidance to agencies for personal-
setvices contracts valued at more than
$25,000, (2) contains standards consistent
with those typically found in a government-
contracting setting, and (3) establishes a rea-
sonable threshold ($25,000) for the competi-
tive-bidding requirement. Following is a dis-
cussion of each of these issues.

9% 81A Corpus Juris Secundum sec. 130 and conversation
with Dale Comer, Id.

97 The confusion arises only for orders that do not contain a
sunset date. An article in a legal journal argues that such or-
ders remain in effect until they are rescinded. (81A Corpus
Juris Secundum sec. 130. ) However, in Nebraska, there is no
consensus on this issue. (Telephone conversations with Greg
Lemon, Chief Deputy Sectretary of State, 22 July 2002 and
Lauren Hill, Director of Policy Research, 1 August 2002.)

98 Conversation with Lauren Hill, Id.
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Sufficiency of Executive Order 00-04

To determine whether Executive Order 00-04
provides agencies with adequate guidance, we
evaluated whether the order is clear and com-
prehensive. We found the order lacking in
both areas.

Two of the order’s provisions are unclear.
First, the order does not explicitly state that
the competitive-bidding requirement is trig-
gered when a contract is amended, and it
should do so. Second, the order states that
agencies may use a bidding process that dif-
fers from the one established DAS, if the al-
ternate process is approved by the Director of
Administrative Services. However, DAS does
not, in fact, permit agencies to develop their
own processes. Because we do not believe
allowing agencies to develop alternative proc-
esses is a good idea, we believe this require-
ment should be removed.

In addition, we identified five components of
a sound contract-management process that
are not addressed in the order. These compo-
nents, if incorporated into the order, would
require agencies to:

» assess and document the costs and bene-
fits of providing the service in-house
compared to contracting out for the ser-

- 99
vice;

9 One of the contracts in our sample illustrated the need for
such an analysis. The contract, with Policy Studies, Inc. (PSI),
was for child support enforcement services in Douglas
County. The contract with PSI began in 1993, and it was
subject to considerable discussion at the time because it re-
placed many state employees with contract employees. When
the contract was renewed in 1998, program staff members
prepared a proposal to cancel the contract and bring the work
back inside the agency. The proposal suggested that the state
could save money by doing so. We were unable to assess the
validity of this claim because there was no evidence that the
potential in-house costs had been compared to the potential
contract costs. Although we were told that the HHSS admini-
stration reviewed the proposal and rejected it, the agency
could not produce documentation to confirm this.
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» use an established standard for selecting
contracts;'”

» monitor contractor compliance and track
payments to the contractor;"”

» maintain documentation of the contract-
awarding, monitoring, and payment track-
ing processes;102 and

» include dollar limits and termination dates
in all contracts.

Finally, the order gives DAS numerous re-
sponsibilities but little authority to carry them

103
out.

Contracting Standards Typical
in a Government Setting

To determine what contracting standards are
typical in a government setting, we reviewed
program evaluations from other states per-
taining to personal-services contracting and
examined the standards established by two
national procurement-officials organizations
and the American Bar Association (ABA).""
We also reviewed Nebraska’s commodities
contracting statutes.

The five components we identified as lacking
in Executive Order 00-04 are considered criti-
cal elements in all of the standards we re-
viewed. In addition, these standards all rec-
ommend that contracting functions be cen-

100° A" commonly used standard is the “lowest responsible
bidder” standard, which requires an assessment of factors
such as the contractor’s past performance in addition to the
amount of the bid.

101 These two processes assure that state dollars are spent
economically and efficiently.

102 Such documentation should be maintained to permit veri-
fication that the agency and contractor are meeting their re-
sponsibilities

103 For example, DAS is directed to establish a system for
reviewing exemptions from competitive bidding, but it does
not have the authority to actually prohibit an agency director
from proceeding without conducting a competitive bidding
process. In addition, while the order directs DAS to monitor
compliance with the order, it does not require agencies to
report all their contracts to DAS.

104 The national standards we reviewed were established by
the National Association of Procurement Officers, the Na-
tional Institute of Government Purchasing. The American
Bar Association has developed a model procurement code.



tralized either within each agency or in the
state’s procurement office.

The state evaluation reports we reviewed fa-
vored centralization at the agency level, while
the national procurement organizations fa-
vored placing this responsibility in a central
procurement office. In addition, the American
ABA’s model procurement code recommends
the latter approach. The ABA reports that at
least 16 states have adopted its model legisla-
tion, including this requirement.

Reasonableness of the $25,000 Threshold

We also assessed whether $25,000 is a reason-
able threshold to trigger the executive order’s
competitive-bidding requirement. We found
no consensus on this issue. The thresholds
reported in the state reports we reviewed
ranged from $10,000 to $100,000."”

Applicability of Statutory Standards
to Contracts in Our Sample

As mentioned in Section IV, we identified
several policy issues relating to existing per-
sonal-services contract statures. Following is a
brief discussion of those issues.

Contracts Let by Competitive Bid

As noted in Section IV, there is one statutory
requirement that we believe applies to all con-
tracts let by competitive bid; however, this
provision is subject to other interpretations.
The statute requires agencies to set the date
and time by which bids must be received and
opened. It is possible to read this section to
apply only to contracts governed by stat-
utes.'” Since personal-services contracts are

105 We did not conduct a survey of all states and, therefore,
we don’t know if these limits are representative of those in all
states.

106 Neb. Rev. Stat. sec. 73-101. The relevant portion of this
section states that whenever an agency advertises for bids “in
pursuance of any statutes of the State of Nebraska, on any
road contract work or any public improvements work, or for
supplies, construction, repairs, and improvements, and in all

governed primarily by an executive order, this
interpretation would make this section inap-
plicable to such contracts.

Contingent-Fee Contracts

For the contingent-fee contract in our sample,
the agency provided the public notice required
by statute. However, we question whether this
statute is producing the result contemplated
by the Legislature. We believe the Legislative
intended for this notice to specifically men-
tion the contingent-fee nature of the con-
tract."”” This information was not contained in
the REFP notice for the contract in our sample
because it is not typical to include it.

Contracts that Replace State Employees
With Contract Employees

None of the contracts in our sample directly
replaced state employees with contract em-
ployees. In addition, DAS reports that no
agency has requested the Director of Admin-
istrative Services’ approval for such a con-
tract."”® Consequently, while this statute sets
forth a comprehensive process for contract
approval, it has had no direct effect.'”

HHSS Agencies’ Contracting
Processes

In addition to assessing the contracting stan-
dards for personal-services contracts, we ex-
plored whether each of the HHSS agencies
used a bidding process that adequately met

other cases where bids for supplies or work, or any character
whatsoever ate received. . . .” The phrase “in pursuance of
any statutes of the State of Nebraska” may render the
date/time requirement inapplicable to most personal-services
contracts, which are governed primarily by executive order.
107 Legislative history, LB 519.

108 Telephone conversation with Mike McCrory, Administra-
tor, DAS Personnel Division, 11 October 2002.

109 We cannot rule out the possibility that the statute has had
an indirect effect by discouraging agencies from replacing
state employees with contract employees in order to avoid the
rigorous statutory process. We also cannot rule out the possi-
bility that agencies have avoided the requirements of this
section by simply waiting for vacancies to occur before pursu-
ing a contract in that area.
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the guidelines established by DAS. As we in-
dicated in Section 1V, for the contracts we
reviewed, the two agencies generally followed
DAS procedures. However, those procedures
relate primarily to the contract-award process.
We believe there are other aspects of the
agencies’ contracting processes that warrant
improvement.

First, as we mentioned in Section 1I, the legis-
lation that created the HHSS required the Fi-
nance and Support agency to develop systems
for tracking and managing contracts. This leg-
islation also required the Regulation and Li-
censure agency to monitor programs for
compliance with contractual requirements.
Although some efforts have been made to
develop these systems, the statutory mandate
remains largely unmet.

In the absence of centralized tracking, manag-
ing, and monitoring systems, these responsi-
bilities fall almost entirely to individual pro-
gram staff members. Because of this, the qual-
ity of these efforts varies considerably. We
believe these functions are too important to
be exclusively left up to program staff mem-
bers; they should be centralized within the
agencies. At a minimum, the agencies should
require that all contracts: (1) be filed in a cen-
tral location and (2) be reviewed, before they
are signed, by an agency staff member from
outside the program area (preferably from the
legal division).

Second, we believe there should be a single set
of written policies—relating to personal-
services contract awarding, monitoring and
tracking—that apply to all three HHSS agen-
cies. At a minimum, these policies should ad-
dress:

> the level of review and signatures required

for each contract;
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» the method of monitoring contractor pet-
formance and how this will be docu-
mented;'"”

» the length of time documentation related
to the contract will be maintained;'"!

> the point in a contract at which the deci-
sion to renew should be considered'” and
the documentation necessary to support
the renewal; and

» the system for tracking payments to con-
tractors.

Agencies’ Process for Contracts
Valued at $25,000 or Less

We were also asked to describe the processes
the agencies use when contracts under
$25,000 are involved. Since such contracts are
not governed by the executive order, we were
asked to assess whether they should be sub-
ject to either statutory or executive-order
standards. We believe there should be addi-
tional guidance for these contracts.

As we discussed in Section II, both directors
of the agencies we looked at review some
contracts under the $25,000 threshold. We
support this effort by the directors and believe
that, as with the larger contracts, smaller con-
tracts should, at a minimum, be filed in a cen-
tral location and reviewed by a non-program
staff member.

In reviewing smaller contracts, it is important
to assess whether the contract amount is be-
ing set below the competitive-bidding thresh-
old to avoid the requirements of that process.
Smaller contracts should also be reviewed be-
fore they are amended to establish a new con-

110 We recognize that the methods of monitoring contracts
may vary—some may require more formalized monitoring
than others. But there should be a minimum level of monitor-
ing that applies to all contracts. In addition, the results of all
monitoring efforts should be documented. (See appendix B
for an example of a simple computerized table used in con-
junction with the Magellan contract.)

111 The DAS policy is to maintain all records related to a
contract for five years after the final payment is made.

112 For example, six months before the contract will expire.



tract period to ensure that the agency con-
ducts a bidding process or requests a DAS
exemption, as necessary.

Other Issues

Finally, in the course of assessing the con-
tracting standards, we identified three addi-
tional significant issues. First, with one excep-
tion, neither the executive order nor the stat-
utes set forth consequences for agencies that
violate the contracting standards.'” Thus,
even when violations are identified, there is
no substantive effect on the contracting
agency.

Second, the lack of a central source of infor-
mation on personal-services contracts is a sig-
nificant problem. Neither the HHSS agencies
nor DAS maintains even basic information on
these contracts.'"* Consequently, it is virtually
impossible to determine, at any given time,
the number of personal-services contracts that
have been entered into, the total amount paid
under these contracts, or the number of these
contracts that are subject to the executive or-
der’s competitive-bidding requirement. With-
out this information, it is impossible to know
the extent to which personal-services con-
tracts are being utilized by state agencies, in-
cluding those under the HHSS umbrella.

Third, the existing data on personal-services
contract payments has serious limitations. The
accounting codes used to designate payments
are insufficient in number and inadequately
defined."” In addition, there is no meaningful

113 The exception is the statutory requitement that a contin-
gent-fee contract is void unless the agency provided prior
public notice of the request for proposals.

114 We consider the basic information to be the name of the
contractor, the service provided, the contract period, and the
value of the contract for that period

115 If more numerous and specific accounting codes were
used, it would be much easier to discern what payments are
for. At present: (1) the accounting codes used for personal-
services contracts are also used for payments to individuals
who are not under contract, and (2) there is no way to distin-
guish between different types of contracts. For example,
payments to students participating in a state medical-student

way to determine whether the appropriate
code is assigned to these payments.''

Summary

Based on our analysis, we conclude that:

» an executive order is an inadequate way to
govern personal-services contracting;

» the standards in the existing order have
several serious deficiencies and, because
of this, they are not comparable to typical
governmental standards;

» there should be a statutory framework
governing personal-services contracts.;

» several existing statutory provisions
should be reviewed and possibly amended
to clarify the Legislature’s intention; and

> a significant policy issue exists concerning
whether the responsibility for personal-
services contracts should be centralized in
DAS or given to each agency. In either
case, written policies that apply to the
three HHSS agencies should be devel-
oped.

loan program are not separated from payments made to con-
sultants. With regard to the need for better-defined account-
ing codes, it is not always clear where payments for certain
types of contracts are recorded. For example, payments for
professional services, such as engineering and landscaping,
may be coded with other personal-services contracts, or they
may be coded to other categories.

116 According to DAS, each agency is responsible for check-
ing the accuracy of these codes. (Meeting with Don Med-
inger, and other members of the Materiel Division staff, 3
October 2002.)
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Appendix A: Contracts Reviewed for this Evaluation, the FY2000-01 Payments, and Total Contract-Period Value
Previous
Contractor Service Provided FY2000-01 Tota.l Contract- Contract Period Contract
Payments Period Value!
Start Date
Personal-Services Contracts in the Child Support Operations Division
Policy Studies Inc. Child Support Enforcement in $4,071,954 $14,483,760 4/1/98 to 3/31/01 1993
Douglas County
Young, Williams, Henderson, Child Support Enforcement in
Fuselier and Associates, P.A. Douglas County 3764379 313,414,728 4/1/01 to0 3/31/04 None
Laboratory Corporation of America Genetic Testing $231,164 NA2 NA 1988
Holdings
Long Beach Genetics Genetic Testing $17,704 NA NA 1997
Identity Genetics, Inc. Genetic Testing $1,410 NA NA 19954
Technology Marﬁg:mem Resources, Data Management $177,958 $513,060 10/1/00 to 9/30/03 1997
Tier Technologies Data Management $35,056 $406,930 12/1/00 to 11/30/03 None
Personal-Services Contract in the Mental Health, Substance Abuse, and Addiction Services Division
Magellan Behavioral Health, Ine. | aministration of Behavioral Health $1,210,320 $2,420,618 1/1/00 to 12/31/01 1996
Services Program

! This is the value for the contract period that covered the FY2000-01 payments. Because some of these contracts were in place before this period and some were renewed after it, this amount does not
reflect the total amount paid under each contract.

2 NA indicates that the contract had no termination date and, therefore, no defined contract period. These contracts were subject to cancellation by either party upon 60 days written notice.

3 This company originally did business as Roche Biomedical.

4 This company originally did business as Biogenetic Services, Inc.
Appendix A, page 1



Appendix A: Contracts Reviewed for this Evaluation, the FY2000-01 Payments, and Total Contract-Period Value

Care, Inc.

other services)

Previous
Contractor Service Provided FY2000-01 Tota.l Contract- Contract Period Contract
Payments Period Value!
Start Date
Personal-Services Contracts in the Medical Services (Medicaid) Division
HMO Nebraska/Blue Cross Blue Managed Care (Primary Care Case 5
Shield of Nebraska Management) $1,753,932 DK 7/1/99 10 6/30/01 1995
City of Lincoln/Lancaster County | Managed Care (Recipient Enrollment
Health Department Assistance) $2,086,450 $4,472,900 7/1/99 to 6/30/01 1997
The Medstat Group, Inc. Managed Care (Data Management) $829,920 DK 7/1/99 to 6/30/01 1995
Towa Foundation for Medical Care Managed Care (Quality Review) $88,323 $751,035 1/1/00 to 9/30/01 None
William M. Mercer and Associates Managed ngd(rgmaml Rate $194,872 $425,000 1/1/01 to 12/31/01 1993
Sunderbruch Corp. Managed Care (Quality Review) $447,703 DK 7/1/00 to 6/30/01 1999
Information & Service Network Managed Care (Educational Videos) $2,700 $11,100 2/26/99 to 12/31/996 None
. o Utilization Review (Prescription
Nebraska Pharmacists Association Drugs) $115,035 $460,139 1/1/98 to 12/31/02 None
Richard Brunmeier, D.D.S. Utilization Review (Dental) $83,239 NA NA 1989
Nebraska Foundation for Medical Utilization Review (Hospital and $44,542 Over $200,000 5/1/01 to0 7/31/02 None

5 For some contracts, the contract value for this period was not readily available.
6 The contract had expired by FY2000-01. According to the agency, a payment was made that year as a result of an earlier billing error.
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Appendix A: Contracts Reviewed for this Evaluation, the FY2000-01 Payments, and Total Contract-Period Value

Previous
Contractor Service Provided FY2000-01 Tota.l Contract- Contract Period Contract
Payments Period Value!
Start Date
Richard Marshall, D.D.S. Utilization Review (Dental) $33,593 NA NA 1988
Dale Ebers, M.D. Udlization Review (Eligibility $23,640 $27,000 1/1/01 to 12/31/03 1993
Determinations)
Irv Deshayes Utilization Review (Audiology) $6,820 NA NA 1988
First Health Service Cotp. Other/Point of Purchase System $634,789 DK 1/1/00to 12/31/01 1995
Tucker Alan, Inc. Other/ CalculateRZ:f:tmem Payment $107,176 $130,000 7/27/00 to 12/31,/01 1994
Thomas G. Folmer Other/Grant Facilitator $6,912 $45,696 1/1/01 to 12/31/01 None
Tricia M. Burt Other/Advertising $20,758 $35,000 1/1/01 to 12/31/01 1997
Other/school-based Medicaid
Larry J. Scherer cligibility determination $15,816 $24,999 1/1/01 to 6/30/01 2000
All Contracts $13,006,165 NA

Source: Unit review of contracts and related files.. Table prepared by the Program Evalnation Unit.
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Magellan Behavioral Health
Performance Report
For September, 2001

L. System Transition
Task Start Projected  Resource Status
Completion
Provide a System 11/1/99 Completed
Turnover Plan
Identify Work Team 1/8/00 1/12/00 Marsha HHS has determined to place the
McMann, activities for the Comprehensive
HHS, Current | ASO committee on hold to focus on
Contractors other priorities at this time.
Convene first 1/15/00 1/20/00 HHS has determined to place the
meeting activities for the Comprehensive
ASQ committee on hold to focus on
other priorities at this time.
Identify/Assign 1/15/00 1/20/00 HHS has determined to place the
workgroups activities for the Comprehensive
ASO committee on hold to focus on
other priorities at this time
Set meeting 1/15/00 1/20/00 HHS has determined to place the
schedules activities for the Comprehensive
ASO committee on hold to focus on
other priorities at this time
Set reporting sched. 1/15/00 1/20/00 HHS has determined to place the
activities for the Comprehensive
ASO committee on hold to focus on
other priorities at this time
Readiness review by | 12/30/99 | 12/30/99 HHS, RPA’'s Completed
HHS and RPA’s




II1. Training and Technical Support

Task Start = Projected Resource Status
! Completion
Provide Division with | 1/1/00 1/20/00 Vicki Wall Completed 1/25/00
Current Training
Materials
Develop training 2/00 Ongoing every | Magellan, See training report.
agendas/schedules other month RPA’s HHS
at NM
Division approval of As Revised Plan delivered in
All training Needed November2000.
materials
Training of HHS in 2/99 12/01 Magellan Revised Plan delivered in
Utilization Manage. November. Updated training
materials submitted July 23, 2001.
Training of NBHS in 1/00 12/31/01 Magellan All regions have been trained in
data analysis and using the current reports.
management
Training needs 1/00 Ongoing Magellan, See monthly training report.
assessed NM and HHS
Regional Specific 4/1/00 Ongoing Magellan, See training report.
training developed Rap’s HHS
and implemented
Consumer review of 4/1/00 6/00 Magellan, See recommendations from the
training materials HHS, Rap’s | committee.
Training materials 4/00 Ongoing Magellan Newsletter posted on the website
posted on the internet 5/31/00.
Training materials All formal training plans will be
submitted for CEU’s submitted to HHS for approval for
CEU’s
Rap’s/Field Reps will 1/1/00 Ongoing Magellan All requests for technical

be notified of all
technical assistance
requests.

assistance will be copied to the
RPA and HHS Field Representative.
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Program Evaluation Committee Recommendations

Health and Human Services Personal-Services Contracts

On 17 December 2002, in accordance with Neb. Rev. Stat. sec. 50-1211(1) of the Legislative
Program Evaluation Act, the Legislative Program Evaluation Committee (committee) convened to
consider the findings and recommendations contained in the Program Evaluation Unit's (unit’s)
final draft report entitled HHSS Personal-Services Contracts and the department’s response to that
report. The committee discussed each of the findings and recommendations contained in Section
VI of the report. The committee adopted the following recommendations.

Findings

Recommendations

CONTRACTING STANDARDS

Executive Order

1 An executive order is an inadequate tool
for regulating personal-services
contracting. Such orders are difficult to
enforce and can be changed or
terminated at a governor’s discretion.
Consequently, more statutory direction
is necessary.

2 Executive  Order  00-04  provides
inadequate guidance to agencies. It is
silent on several components critical to a
sound contract-management process.
Because of this, we found the order to
be insufficient in the context of typical
government contracting guidelines.

In addition, the order grants DAS
insufficient authority. In particular, it
does not authorize DAS to reject an
agency’s request for exemption from the
competitive-bidding process.

3 Two national organizations concerned
with government contracting, and the
American Bar Association, suggest
centralizing  the responsibility  for
personal-services contracts in the state’s
procurement office. However, some
state  evaluation  reports  suggest
centralizing this responsibility within
each agency.

Recommendation 1 (relating to Findings
1-3 and 5-11.)

The

Legislative Program Evaluation

Committee (committee) will introduce or
support legislation to govern personal-
services contracts. The committee believes
that this legislation should:

>

include the key components of a
sound contract-management process
(as discussed in Section V of this
report) relating to contract awarding,
monitoring, and tracking;

centralize the contracting process
cither at the agency or DAS level;
require all agencies to develop written
polices on personal-services contract
awarding, tracking, and monitoring
processes, including how these
processes will be documented, and
train their staff on those policies;
contain  consequences for non-
compliance;

propose clarification or elimination, as
appropriate, of existing statutes
relating to: (1) replacing state
employees with contract employees;
(2) providing notice of the
contingent-fee nature of a contract;
(3) providing public notice of requests
for proposals; and (4) the resident-




Findings

Recommendations

bidder preference; and

» reorganize existing personal-services
statutes, and combine new statutory
requirements, into a single chapter.

In addition, if the legislation:

» gives DAS the authority to grant
exemptions from the competitive-
bidding process, it should also give
DAS the authority to deny such
exemptions; and

» establishes a total dollar value below
which the statutory standards are
inapplicable, it should also require
some review of contracts below that
threshold to ensure that an agency
does not divide a larger contract to
avoid complying with the standards.

The HHSS agencies are required by law

to develop processes for awarding
contracts, tracking contract
expenditures, and monitoring

compliance. To-date, these requirements
are largely unmet.

As statutorily required, the HHSS agencies
should develop a system-wide process for
awarding  contracts,  tracking  contract
expenditures, and monitoring compliance. All
policies should be in writing, and staff
members should receive contract-
management training.

We found no consensus with regard to

what dollar figure is a reasonable
threshold in terms of requiring a
competitive-bidding process for

personal-services contracts.

The committee believes that if proposed
legislation includes such a threshold, it should
also include some review of contracts under
the threshold amount to ensure that an
agency does not divide a larger contract to
avold the competitive-bidding process. (See
Recommendation #1.)

Statutory Standards

Existing statutes need to be reorganized.

The statute on replacing state employees
with contract employees provides for a
rigorous approval process, but it is rarely
applicable because it applies only when
an employee is directly replaced.

The public notice requirement for
contingent-fee contracts may not be
producing the result intended by the
Legislature.

It is not clear whether the public lettings
statute, which requires an agency to

See Recommendation #1.




Findings

Recommendations

establish a date and time for bid receipt
and opening, applies to all personal-
services contracts.

10 The Nebraska resident-bidder
preference rarely applies.
Executive Order and Statutes

11 With one exception, neither the order
nor the statutes provide consequences | See Recommendation #1.
for noncompliance.

HHSS AGENCIES’ COMPLIANCE WITH THE STANDARDS/OTHER ISSUES

12 The agencies met the executive order’s | The HHSS agencies should continue to meet
competitive-bidding requirement for 14 | these requirements.
of the applicable 20 sample contracts.

13 The agencies did not meet the order’s | To address the specific problems we
competitive-bidding requirement for six | identified, the agencies should in the future:
of the 20 sample contracts. The six
included:

» contracts for which the agency did » Request DAS exemptions even if
not request DAS exemptions from federal exemptions were granted;
the competitive-bidding  process
even though they reported receiving
federal exemptions;

» contracts for which the agency » Be diligent about following the rules.
neither met the competitive-bidding This is especially important when a
requirement nor requested DAS contract involves a former employee,
exemptions; in order to avoid even the appearance

> a contract with a former agency of a conflict of interest;
employee that may violate IRS » Have DAS review contracts in which
guidelines  regarding  contractor there may be a concern about
independence; contractor independence;

» contracts that were automatically » Prohibit the automatic renewal of
renewed for more than a decade contracts; and
each; and » Ensure that contracts are signed in a

» contracts unsigned by at least one timely fashion.
party.

To address our broader concerns, the

In addition, too much of the contract | agencies should, at a minimum, require all

awarding, tracking, and monitoring | personal-services contracts to be filed in a

responsibilities fall to individual program | central location and to be reviewed by an
staff members. agency staff member from outside the
program area.

14 For some contracts, the agency reported | The HHSS agencies should maintain such

that it had received a federal exemption
from the competitive-bidding process
but it was wunable to produce

documentation, in a central

location.

preferably




Findings

Recommendations

documentation to  confirm  those
exemptions.

15 For the contracts in our sample, the | The HHSS agencies should continue to meet
HHSS agencies substantially met the | these requirements.
other executive order and statutory
requirements.

GENERAL ISSUES

16 Neither the HHSS agencies nor DAS | The committee should consider asking DAS
has a centralized data system that | to report regularly to the committee on its
adequately tracks contracts. However, | progress in developing the contract-
DAS is in the process of developing the | management component of the Nebraska
Nebraska Information System, which | Information System.

DAS expects will significantly improve

the availability of information on | In the meantime, the HHSS agencies should

personal-services contracts. take steps to compile and maintain basic
contract information. At a minimum, the
agencies should be able to provide, for all
current  personal-services contracts: the
contractor’s name, service provided, contract
term, contract value, and the amount paid to
the contractor. (If payment information
cannot be compiled retrospectively, the
agencies should begin collecting it within the
current fiscal year.)

17 There are several serious problems with | DAS should not permit agencies to define
the current coding of personal-services | their own codes—all codes should be
contract payments: standardized by DAS. DAS needs to create
(1) agencies have been allowed to define | more codes that are more specifically
some contract codes for themselves; descriptive. In addition, someone within the
(2) contract codes are inadequately | contracting agency must be responsible for
descriptive; ensuring that personal-services contract
(3) employees can easily miscode a | payments are properly coded.
contract payment; and
(4) the agencies’ check on this coding is
inadequate.
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December 23, 2002

Cynthia Johnson, Director
Legislative Rescarch
Room 1201, State Capitol
Lincoln, NE 68509

Dear Cynthia:

The Legislative Fiscal Office has reviewed the Program Evaluation Committee’s final
recommendations for the Health and Human Services Personal-Service Contracts evaluation. It is
the estimate of the Legislative Fiscal Office that most of the current recommendations can be
carried out using existing budgetary and staffing resources.

The recommendation that the contracting process be centralized at the agency or DAS level may
increase expenditures for the DAS Materiel Division if the process is centralized at that level. It
is possible that an additional full-time-equivalent staff position may be needed depending on
review and approval thresholds yet to be established.

If you have any questions, please contact me or Kathy Tenopjr of the Legislative Fiscal Office.
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Background Materials

Prior to publication of the final report, the unit provided the HHSS agencies with a draft of the
evaluation report for their comments. This section includes the unit’s findings and recommen-
dations, which appeared in the draft evaluation report, and the agencies’ response to them. (The full
draft evaluation report is on file in the Legislative Research Division.) The Program Evaluation Unit
Director’s review of the agencies’ response is also included in this section.



UNIT DRAFT FINDINGS AND RECOMMENDATIONS

Pursuant to the scope statement for this
evaluation,  the  Legislative = Program
Evaluation Committee (committee) directed
the Program Evaluation Unit (unit) to
examine a number of issues relating to
personal-services contracts entered into by

the Health and Human Services System’s
Health and Human Services agency and its
Finance and Support agency.

Our findings and recommendations follow.

Findings Recommendations
CONTRACTING STANDARDS
Executive Order
An executive order is an inadequate tool | The  Legislative =~ Program  Evaluation
for regulating personal-services | Committee (committee) should consider

contracting. Such orders are difficult to
enforce and can be changed or
terminated at a governor’s discretion.
Consequently, more statutory direction
1s necessary.

introducing legislation to govern personal-
services contracts.

Executive  Order  00-04  provides
inadequate guidance to agencies. It is
silent on several components critical to a
sound contract-management process.
Because of this, we found the order to
be insufficient in the context of typical
government contracting guidelines.

In addition, the order grants DAS
insufficient authority. In particular, it
does not authorize DAS to reject an
agency’s request for exemption from the
competitive-bidding process.

If the committee chooses to introduce
legislation governing personal-services
contracts, it should include provisions

addressing the key components of a sound
contract-management process (as discussed in
Section V of this report) relating to contract
awarding, monitoring, and tracking.

If DAS is given the authority to grant
exemptions from the competitive-bidding
process, it should also be given the authority
to reject exemption requests.

Two national organizations concerned
with government contracting, and the
American Bar Association, suggest
centralizing  the responsibility — for
personal-services contracts in the state’s
procurement office. However, some
state  evaluation  reports  suggest
centralizing this responsibility within
each agency.

If the committee chooses to introduce
legislation, it should consider requiring that
the contracting process be centralized either
at the agency or DAS level.




Findings

Recommendations

The HHSS agencies are required by law
to develop processes for awarding
contracts, tracking contract
expenditures, and monitoring
compliance. To-date, these requirements
are largely unmet.

As statutorily required, the HHSS agencies
should develop a system-wide process for
awarding  contracts,  tracking  contract
expenditures, and monitoring compliance. All
policies should be in writing, and staff
members should contract-
management training.

receive

We found no consensus with regard to

what dollar figure is a reasonable
threshold in terms of requiring a
competitive-bidding process for

personal-services contracts.

If the committee believes a threshold should
be established in statute, it should also
consider requiring the review of contracts
under the threshold amount to ensure that
larger contracts are not being divided to avoid
the competitive-bidding process.

Statutory Standards

Existing statutes need to be reorganized.

The committee should consider introducing
legislation to reorganize existing statutes and
put them into a single section on personal-
services contracts.

The statute on replacing state employees
with contract employees provides for a
rigorous approval process, but it is rarely
applicable because it applies only when
an employee is directly replaced.

If the committee likes this process, it should
consider introducing legislation to amend the
statute to make it apply in more situations.
The committee could consider making the
process applicable to:

» all personal-services contracts;

» situations in which a former state
employee did the work contemplated
by the contract in the last 12 months;
or

> situations in which state employees
are already doing work comparable to
that which would be provided under
the contract.

The public notice requirement for
contingent-fee contracts may not be
producing the result intended by the
Legislature.

If the committee believes that the public
notice should reveal the contingent-fee nature
of the contract, it should consider introducing
legislation to accomplish this goal.

It is not clear whether the public lettings
statute, which requires an agency to
establish a date and time for bid receipt
and opening, applies to all personal-
services contracts.

If the committee believes all personal-services
contracts should come under this statute, it
should consider introducing legislation to
explicitly require this.




Findings Recommendations
10 The Nebraska resident-bidder | The committee may want to consider
preference rarely applies. legislation to eliminate the Nebraska resident-
bidder preference or to create a resident-
bidder preference that would be applicable in
more situations.
Executive Order and Statutes
11 With one exception, neither the order | The committee should consider introducing
nor the statutes provides consequences | legislation establishing consequences for
for noncompliance. agency noncompliance with contracting
standards. In instances in which the standards
are not met, the proposed statute could (1)
make the contract void, as is done in the
contingent-fee contract section; or (2)
prohibit DAS from making payments, as is
done for commodities contracts.
HHSS AGENCIES’ COMPLIANCE WITH THE STANDARDS/OTHER ISSUES
12 The agencies met the executive order’s | The HHSS agencies should continue to meet
competitive-bidding requirement for 14 | these requirements.
of the applicable 20 sample contracts.
13 The agencies did not meet the order’s | To address the specific problems we

competitive-bidding requirement for six
of the 20 sample contracts. The six
included:

» contracts for which the agency did
not request DAS exemptions from
the competitive-bidding  process
even though they reported receiving
federal exemptions;

contracts for which the agency
neither met the competitive-bidding
requirement nor requested DAS
exemptions;

a contract with a former agency
employee that may violate IRS
guidelines  regarding  contractor
independence;

contracts that were automatically
renewed for more than a decade
each; and

contracts unsigned by at least one

party.

In addition, too much of the contract
awarding, tracking, and monitoring
responsibilities fall to individual program

identified, the agencies should in the future:

Request DAS exemptions even if
federal exemptions were granted;

Be diligent about following the rules.
This is especially important when a
contract involves a former employee,
in order to avoid even the appearance
of a conflict of interest;

Have DAS review contracts in which
there may be a concern about
contractor independence;

Prohibit the automatic renewal of
contracts; and

Ensure that contracts are signed in a
timely fashion.

To address our broader concerns, the
agencies should, at a minimum, require all
personal-services contracts to be filed in a
central location and to be reviewed by an




Findings

Recommendations

staff members.

agency staff member from outside the
program area.

14 For some contracts, the agency reported | The HHSS agencies should maintain such
that it had received a federal exemption | documentation, preferably in a central
from the competitive-bidding process | location.
but it was wunable to produce
documentation to  confirm  those
exemptions.

15 For the contracts in our sample, the | The HHSS agencies should continue to meet
HHSS agencies substantially met the | these requirements.
other executive order and statutory
requirements.

GENERAL ISSUES

16 Neither the HHSS agencies nor DAS | The committee should consider asking DAS
has a centralized data system that | to report regularly to the committee on its
adequately tracks contracts. However, | progress in developing the contract-
DAS is in the process of developing the | management component of the Nebraska
Nebraska Information System, which | Information System.

DAS expects will significantly improve

the availability of information on | In the meantime, the HHSS agencies should

personal-services contracts. take steps to compile and maintain basic
contract information. At a minimum, the
agencies should be able to provide, for all
current  personal-services contracts:  the
contractor’s name, service provided, contract
term, contract value, and the amount paid to
the contractor. (If payment information
cannot be compiled retrospectively, the
agencies should begin collecting it within the
current fiscal year.)

17 There are several serious problems with | DAS should not permit agencies to define
the current coding of personal-services | their own codes—all codes should be
contract payments: standardized by DAS. DAS needs to create
(1) agencies have been allowed to define | more codes that are more specifically
some contract codes for themselves; descriptive. In addition, someone within the
(2) contract codes are inadequately | agency must be responsible for ensuring that
descriptive; personal-services contract payments —are
(3) employees can easily miscode a | properly coded.
contract payment; and
(4) the agencies’ check on this coding is
inadequate.




NEBRASKA HEALTH AND HUMAN SERVICES SYSTEM

STATE OF NEBRASKA

DEPARTMENT OF SERVICES * DEPARTMENT OF REGULATION AND LICENSURE MIKE JoOHANNS, GOVERNOR
DEPARTMENT OF FINANCE AND SUPPORT

December 2, 2002

Cynthia Johnson, Director

Nebraska Legislative Research Division
Program Evaluation Unit

P.O. Box 94945

State Capitol

Lincoln NE 68509-4945

Dear Ms. Johnson:

Thank you for the opportunity to review the October 28, 2002 draft report on HHSS
Personal Services Contracts prepared by the Program Evaluation Unit in Legislative
Research. Our comments are included with this letter. The comments on Technical and
Policy issues are in order of the report sections. The typographical changes are few and
follow these comments.

We appreciate the statement in finding #15 that we are in substantial compliance with the
requirements in statutes and the Executive Order. We have noted that, as shown on the
table on page 7, the amount and percentage of personal services contracts has not
substantially grown. We appreciate the additional observation from the study staff, in an
update meeting during the course of the study, that they could see that our work on
contract processes and compliance with Executive Order have improved over the past
few years. The improvements were made even though budget and staffing reductions
were experienced with the merger in 1997 and in subsequent appropriations.

Some of the work of the merger is ongoing. As noted in the study, we do not yet have a
single contracting policy and procedure for the total HHS System. Each agency Director
has, however, established standards and clearly communicated them to the staff of their
agency. Our work to achieve the formal single System policy will continue.

AN EQUAL OPPORTUNITY/AFFIRMATIVE ACTION EMPLOYER
PRINTED WITH SOY INK ONRECYCLED PAPER
LO-00



We want to recognize the professional manner in which Martha Carter and Andre' Mick
handled their work on the study. They were respectful of staff, staff time and work space
and were responsive to questions and discussions about their work.

If you have questions about our response, please contact Mary Boschult at 471-9197. She
has coordinated our activities on this study.

Respectfully,

Health and’'Human Services

Ll 1 2=

Steve Curtiss, Director
Health and Human Services Finance and Support

Copies of letter and comments sent to:
Senator Pat Engel, Chairperson, Program Evaluation Committee
Senator Chris Beutler, Vice Chairperson, Program Evaluation Committee
Senator George Coordsen, Member, Program Evaluation Committee
Senator Marian Price, Member, Program Evaluation Committee
Senator Roger Wehrbein, Member Program Evaluation Committee
Michael Calvert, Legislative Fiscal Analyst



HEALTH AND HUMAN SERVICES SYSTEM COMMENTS ON
OCTOBER 28,2002 DRAFT REPORT ON PERSONAL SERVICES
CONTRACTS BY LEGISLATIVE RESEARCH PROGRAM
EVALUATION UNIT

TECHNICAL AND POLICY COMMENTS

SECTION I

1. Page 3. We agree that the only definition of "personal services" in
statute was created in LB519(June-6-1995) and is qualified to those
contracts "for human labor and not goods or personal property" that
replace work currently done by state employees at the effective date of
the contract. The June 1995 guidelines distributed at the implementation
of Executive Order 95-04 explain that it is to cover " the procurement of
any professional consultant service and other similar specialized services
of any type or nature whatsoever; any procurement which has the
primary and major objective to obtain a professional consultant report or
service..." The issuance of Executive Order 95-4 on 4-6-1995 actually
pre-dates the statute by about 30 days. This Executive Order and the
guidelines and interpretation issued at the time sets the base for the
practices found today.

2. Page 4. In footnote #7 it should be noted that agencies may also have
direct purchase authority through the DAS Material Division.

- 3. Page 4. Regarding footnote # 9, the Executive Orders require agencies to
follow the DAS manual only with regard to “contracts not currently
covered by state or federal law...". This language is consistent with the
verbal instruction from DAS Materiel in the implementation of the 1995
Executive Order that it would be acceptable to follow federal standards
for the program of funding being used.

4. Page 5. In the discussion of consequences we take exception to the
statement that there are no consequences for a Director who enters into a
contract without conducting a bidding process and without requesting a
DAS exemption. Consequences may not be enumerated within the
executive order or the DAS policy, but the scrutiny of public agency and
public official performance is deep and vast. Continued disregard of a
Governor's executive order, failure to maintain working relationships



with other agencies or abuse and disregard of fiscal policy or
accountability could result in termination from one's position as the

Director, or a similar personnel action for classified staff within the
agencies.

. Page 5. We believe the section on “Statutes Applicable to Personal-
Services Contracts” provides a good summary of the different kinds of
statutes that would or could apply to contracts for personal services
depending on the type of services in the contract. The place in statute
that speaks specifically to personal services contracts is section 73-301
et.seq. and relates to contracts that would replace state employees.

. Page 6. Finance and Support's Financial Services Division has
continued an existing mainframe database to track contracts. Most
program divisions do file copies of their contracts in this database. The
system is limited in the type and volume of information it can hold and
track. The 24-hour facilities maintain their own databases and these
listings have been collected in the Services Agency Director's office
twice since the merger of the system in 1997. The NIS will include a
contract tracking and management function that will replace the current
databases. It will be required use for all divisions.

. Regulation and Licensure monitors performance under state and federal
law of recipient eligibility determination in a range of public assistance
programs including Medicaid, ADC/TANF, Food Stamps and Energy
Assistance. The federal funding contracts require HHSS as the
contractor to perform these random reviews of accuracy under state and
federal law. This accuracy is also tested by the auditors hired by the
State Auditor to do the state single audit required for these federal funds.

. The current NAS system is able to produce the amount paid to any
contractor or entity. It is not able to provide the amount specific to a
single contract. For example, if a cleaning company has a contract to
clean the Gering office and is also contracted to clean the Bridgeport
office, NAS will track the payments to the cleaning company but NAS
does not differentiate which contract it is paid on. NIS is intended to
track the authorization and payment specific to the contract.



9. Each of the three HHSS agencies have clearly understood expectations
on contracting. It is not, in all cases, organized into a single agency
encompassing policy. Resources were not appropriated or allocated to
make complete system operating changes after the merger, and budget
and staffing reductions were part of the merger expectations. The System
therefore made a decision to continue past operating policy until the
issue or policy would be addressed. The implementation of NIS should
finally allow a comprehensive system to be put in place. Past practice is
used for generating, routing, review and signature on the contracts.
Although a contract can be generated in any program division,
substantiated contracts cannot be fully approved and executed there. In
the Service agency, contracts over $5000 are forwarded to the Director
for review, approval and signature. Contracts less than $5000 can be
written in the program division but can only be signed by the Division
Administrator or Deputy Director. In Finance and Support all contracts

are reviewed by the Director, and those over $10,000 must be signed by
the Director.

10. Footnote #32. Contracts under the $5000 or $10,000 limit can be
written and approved at the program division level but must be signed by

the Division Administrator or Deputy Director, who reports directly to
the Director.

11. Page 7. The contracts referenced in this section of statute were
intended to be those that the agency enters into related to federal
funding. Regulation and Licensure does perform reviews of eligibility
accuracy in Medicaid, ADC/TANF and Food Stamp and Child Support

cases. This is part of the agreement of the state with U.S. HHS for the
federal funding for these programs.

12. Page 7. We are unable to determine how the total dollar figures were
arrived at. We are willing to review with you what criteria were used to
define personal services contracts and how the numbers were calculated.

SECTION Il CONTRACTS SELECTED FOR EVALUATION

1. The explanation of the program areas and contracts included in the
review is clear.



SECTION IV COMPLIANCE WITH CONTRACTING STANDARDS

1. Page 13. The language used in both executive orders is “cost
comparison to ensure reasonable fees” rather than “cost analysis” used
here. While they are similar in principle the term cost analysis implies a
much more lengthy and detailed process. For example, a reasonable fee
could be determined by comparing the per piece charges for laundry at a

Veterans’ Home or the rate to clean the Kearney office per day or per
week.

2. Page 14. Contracts with Peer Review Organizations (Iowa Foundation
for Medical Care, Sunderbruch, Nebraska Foundation for Medical Care )
are required functions of the Medicaid program. The U.S. Department of
Health and Human Services authorizes certain entities to perform this
function. At one time, the U.S. HHS Center for Medicare and Medicaid
Services (formerly known as Health Care Financing Administration)
designated Iowa Medical Foundation/Sunderbruch as the sole
Professional Review Organization for Nebraska. This was identified in
general federal publications such as the Federal Register but was not
documented through specific correspondence to our state. At a later date
the federal government placed a moratorium on the designation of
specific entities while the process went under review. We are unable to
readily provide documentation of this exemption for the period of this
study, but we have attached documentation for the current contract. The
enhanced federal funding rules and Peer Review requirements are found
in the Code of Federal Regulations at 42CFR433.15 and 42CFR475.107.
For these reasons we believe these contracts for the time period should

be considered as exempt from the bidding process for the purposes of
this study.

3. In the implementation of the 1995 Executive Order, we were instructed
that contracts and agreements with governmental entities, such as
counties, the University or other state agencies, were exempt from the

~ order. A copy of this instruction is attached. In addition, a letter from
U.S. HHS explains the same exemption from competitive bidding. A
copy is attached to our comments. We believe the contract with
Lincoln/Lancaster should be considered exempt from the Executive
Order requirements for the purposes of this study.



4. Page 14. Footnote #14. The contract with the Nebraska Pharmacists
Association for Drug Utilization Review was bid in 1997. The RFP was
handled by DAS. A copy of the notice is attached to our comments.

5. Page 15. In footnote #67, and also in the text and table above, the note
should show that the RFP for the contract that was awarded to TMR was

sent by FAX to the Omaha World Herald on July 31, 1997. A copy is
enclosed.

6. Page 15. We understand the Executive Order requirement to submit a
RFP to DAS applies when the agency is requesting DAS to handle the
RFP dissemination and notices. The particular section was to clarify that
it is the responsibility of the agency and not DAS to create the RFP
because they have the technical and program purpose information. It is
not a requirement to submit the RFP to DAS if the agency is handling
the process. In addition, records were located to show that the bid
deadline for the RFP related to Tier Technologies was 2:00 p.m. on
December 16, 1999. The bid deadline for the RFP related to TMR was

August 25, 1997. It does appear that an hour of the day was not
specified.

7. The section on page 17 on contracts with former employees indicates 5
contracts are with former employees. Only 4 of the signors of the
contracts were employees of the System . The Robert Wells that signed
the PSI contract is not the same Robert Wells that worked at the Beatrice
Developmental Center (BSDC). Dr. Dale Ebers was an employee and
did agree to consult part-time doing medical reviews for the Medically
Handicapped Childrens’ Program and the State Disability Program, his
area of expertise. The current contract is $27,000 for a 3-year time frame.
Thomas Dolan was an employee and left the agency in 1996 to lead the
Nebraska Pharmacists Association. The contract for Drug Utilization
Review was RFP’d through DAS in 1997. Mr. Dolan signed as the leader
of the Association. When Thomas Folmer retired he was asked to work
on the project to support the transition of excess nursing home capacity
to less institutionalized types of living arrangements. Nursing home cost
analysis and Medicaid and state funding parameters are his unique area
of expertise. He is provided office space to be able to access Medicaid
records that cannot leave the office and works hours to be accessible to
nursing home administrators. Thomas Ruffino left the agency in 1990.



His current company, TMR was awarded a contract for new hire
reporting in 1997. This contract, as noted above, was RFP’d by the
agency and notice was published in the Omaha World Herald.

. We were unable to locate a copy of the Irving DeShayes contract with

both parties’ signatures. This is being corrected.

. On page 18, for reasons mentioned earlier, we believe the number of

contracts should be 17 of 21 rather than 12 of 21 in the summary section.
We also interpret that the language in the Executive Order which
indicates that contracts not otherwise covered by state or federal law
would remove the need to request an exemption from DAS if the federal
government has already granted it, or if other statutes cover or regulate
the contractual relationship. Existing contracts to secure professional
medical consultation (Ebers, Marshall, Brunmeier) were originally
initiated prior to the first Executive Order. The contracts were initiated
with experts known by, or recommended to the agency, who could
review medical necessity for dental, hearing or other services as is done
by private insurance companies. The rates HHSS is able to pay are
below market rates. These contracts, however, will be reviewed to assure
that they meet the requirements of the Executive Order.

SECTION V- ASSESSMENT OF CONTRACTING STANDARDS

1.

Page 19-20. We believe the Executive Order is sufficient and
appropriate as direction on contracting. It is an administrative tool that
can be issued quickly and adjusted easily if it is needed. By its nature, it
does not contain every detail of expectation and process, but DAS has
been helpful since 1995 in offering technical assistance and consultation.

. Page 20. Inreference to footnote #6, a detailed cost analysis was

completed to compare alternate models of delivery of child support
services in Douglas County. The analysis supported our course of
action; however, we are unable to locate a copy of it at this time.

. Page 20. NAS is able to track and collect information on payments made

to contractors. It is not able to connect the payments to the specific
contract if there is more than one contract. We look forward to the
implementation of NIS to be able to do this. We do not have sufficient
staff to create another "shadow" accounting/tracking system to do this in



the interim. We rely on the program administrators managing the
contracts to monitor the services, the payments and the contract limits
when they authorize the payments to be made.

4. Page 22. The report indicates that the legislation required the Finance
and Support agency to “develop systems for tracking and managing
contracts." The statutes actually state that the agency shall “Develop and
manage a consistent accounting, contracting, disbursement and fiscal
compliance system" and consolidate operational support services such as
..... contract management. Staff have continued to work toward this goal.
The implementation of NIS will allow us to complete this project.

5. Page 22. The legislation required the Regulation and Licensure agency
to "evaluate services or programs to determine compliance with state,
federal or other contractual requirements." This language addresses
programs such as the Program Evaluation Review (PER) which reviews
the eligibility accuracy of public assistance programs such as Medicaid,
ADC/TANF, Food Stamps, and Energy Assistance. These are
requirements in the contracts we enter into with Federal Agencies to
receive federal funding for programs for Nebraska.

6. Page 22. We concur with the value of a central review and tracking
process in HHSS as an effective management tool. This review is done
in each agency for most contracts now. Contracts submitted to a
Director for approval and signature are currently reviewed by the
Director or another person designated by the Director who is outside the
program division. We believe the central filing should continue to be in

HHSS and should be used for all HHSS contracts including the personal
services contracts.

SECTION VI FINDINGS AND RECOMMENDATIONS.

1. HHSS disagrees with the finding that the Executive Order is an
inadequate tool for regulating personal services contracting. It is a
strength that the Executive Order can be changed with the stroke of the
Governor's pen. Such immediate action can effectively address problems
quickly without the need to wait for statutory change. The ability to take
speedy action is especially important considering the history of this
Executive Order. The original version of Executive Order 00-04 was
issued by then Governor Nelson in 1995 as a result of public



dissatisfaction over a consultant's contract with the former Department of
Health. The Executive Order has been in effect since that time.
Governor Johanns formally reissued the Executive order in 2000 to
resolve any concerns about its continued validity following a change of
administration. HHSS also takes issue with the conclusion that the
Executive Order is difficult to enforce. As stated within the body of the
Executive Order, all agency Directors are held responsible to the
Governor for compliance with its terms. The ultimate consequence of
ignoring the Executive Order could be dismissal by the Governor-- a
result that is unlikely to be feasible within a statutory framework.

. Section V of the report identifies “five components of a sound contract
management process” that are not addressed in the Executive Order.
These five components are: a) assess and document the costs and
benefits of providing the service in-house compared to contracting out
for the service; b) use an established standard for selecting contracts; c)
monitor contractor compliance and track payments to the contractor; d)
maintain documentation of the contract awarding, monitoring and
payment tracking processes; and e) include dollar limits and termination
dates in all contracts. HHSS takes issue with the implication in the
report that because these "five components" are not set forth in the
Executive Order, they are absent from the contracting processes at
HHSS. This is not an accurate conclusion.

Each Director in the HHS System weighs the pros and cons before
making a decision to contract to an outside source. There are a variety of
issues that come into play regarding such decisions beyond the costs and
benefits of providing the services in-house. There may be a need for
skills and expertise that exist only in the private sector. The needs may
be satisfied by contracting for a relatively short period of time or for
part-time services of a number of people. It may require timely access to
a complete infrastructure that would be time-consuming and costly to
replicate. There are also considerations of space to house new employees
and numerous other practical considerations that may weigh in favor of
utilizing private contractors. |

The lowest responsible bidder standard is uniformly used by HHSS
whenever it issues an RFP for contracts. Were it otherwise, unsuccessful
bidders would regularly be filing legal challenges against HHSS contract
awards and that is not happening. By suggesting that agencies use an



established standard, it implies that agencies are not using any standard
whatsoever. This is not an accurate conclusion.

If suggesting that the Executive Order include language requiring the
documentation of contract awards, contractor monitoring and payment
tracking, implies that agencies are not fulfilling these responsibilities, we
believe this is an inaccurate conclusion.

HHSS takes issue with the finding that the Department of Administrative
Services (DAS) cannot reject requests for exemptions from competitive
bidding requirements. By giving DAS the authority to grant exemptions
from competitive bidding requirements, it is implicit that DAS also has
the authority to deny a request.

. HHSS is a large and diversified system responsible for many programs,
services and employees. The handling of processes and management of
individual contracts needs to occur as close to the activity or service as
possible. However, we concur with the recommendation that there be a
clearer central function responsible for review, monitoring and standard
setting for contracts within each agency. Technical assistance from DAS
in contracting and purchasing has long been, and continues to be
appreciated. Implementation of NIS will make comprehensive
monitoring more feasible and efficient.

. HHSS generally agrees with this finding and recommendation; however,
the wording goes beyond the language of the statute. Implementation of
the Nebraska Partnership for Health and Human Services Act is an
ongoing process. A single policy for all three agencies is a goal of
HHSS to achieve a consistent contracting and contract management
process.

. HHSS notes that DAS Director Lori McClurg is on record at the
Legislative Committee hearing on LR399 that the threshold Ievel should
be raised to $50,000. It should be recognized that contracts with a
provider may be specific to the product or service to be delivered, so
there may be very legitimate reasons to have multiple contracts with one
contractor. NIS will have the capacity to identify multiple contracts, if

they exist, and offer the opportunity to review them for compliance with
policy and standards.



6. Some of the existing statues are specific to types of services, processes
or even specific to the ombudsman's access. Therefore, it may be
difficult to organize the statutes into one place in the law. The report
does an excellent job of summarizing and cross-referencing the statutes.
It has been helpful to us to have this in one document. We appreciate the

efforts of Legislative Research Program Evaluation staff in completing
this arduous task.

7. This statutory contract review process is elaborate, cumbersome and
complicated. To apply this to all contracts would significantly increase
the cost of state government. It would increase staffing needs in DAS
and in every agency. It may also raise serious legal considerations such
as the rights of an agency and/or the proposed contractor should they
disagree with the assessment of the DAS Director. It could be argued
that a decision by the DAS Director to deny approval of a contract would
be an adverse agency decision subject to judicial review.

8. No comment.
9. No comment.

10.No comment.

11.HHSS, as noted in the response to recommendation #1, believes there are
consequences for noncompliance with the Executive Order. Further, the
legal and practical implications resulting from the consequences
suggested in the report should have further study. For example,
rendering a contract void by statute is only effective so long as none of
the parties has performed. What if the State does not follow its own
contracting standards and subsequently seeks to evade its obligations
under a contract by alleging it is void as a matter of law? There is
longstanding legal authority in Nebraska that holds a governmental
entity responsible for the reasonable value of the goods or services it
received under a contract. The merits of any statutorily mandated
noncompliance consequences should be balanced against the potential
chilling effect that such consequences would have on the competitive
nature of the bidding process. A potential bidder for a State contract
must weigh the risk that the government could subsequently declare a
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contract void or have contract payments shut off for a violation of the
contractual procedures.

12. As noted in SECTION IV comments, documentation and justification
have been included to demonstrate that 5 additional contracts meet the
bidding requirements. Therefore, 17 of the 21 contracts met the bidding
requirements. Appropriate action will be taken on the remaining 4
contracts so that they meet the requirements of the Executive Order.

13. As noted in comments to Recommendation #12, appropriate action will
be taken to ensure that the 4 remaining contracts meet the requirements
of the Executive Order and IRS requirements. We do not agree that it
should be necessary to request DAS exemptions after federal exemptions
are granted. Although satisfaction with the quality of contractor
performance is considered by program managers when payments are
authorized and all contracts contain a termination clause, we agree that
contracts should be time limited. The contract duration should be
appropriate to the type of service and market environment of the service.
We agree there should be a central filing point for all contracts, including
personal services contracts. All contracts forwarded to an agency
Director for approval and signature are currently reviewed by a person
outside the program area. This will continue to be done.

14. We agree that documentation of exemptions should be filed with the
contract in the central filing location.

15. We appreciate the recognition HHSS has substantially met the
requirements of the Executive Order and statutes. There is no doubt that

HHSS' record keeping and document retention procedures need
improvement.

16.HHSS supports the DAS efforts to improve contract tracking and
management information through the NIS. We will continue to use our
existing tracking system that contains most of the basic information
described. The current NAS system can produce data on amounts paid to
contractors but it cannot track the payments to specific contracts. We
will look forward to the NIS ability to track payments by contract.
Without NIS, we would need significant additional staffing to track these
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payments to the contract for the System. At this time the program
contract managers monitor payments and contract limits.

17. We are available to work with DAS to improve payment and coding
procedures. The current NAS system tracks thousands of payments every
day for all state agencies. To meet the needs of specific agency missions

ranging from building roads to operating a psychiatric hospital, some
specialization will no doubt be necessary.

TYPOGRAPHICAL
ACKNOWLEGEMENTS

Page v and throughout. Correct spelling is Mary Boschult
Page v. Correct spelling is Ron Sorensen

SECTION III

Page 3. In footnote #4 the correct title for Dr. Raymond is Chief Medical
Officer.
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UNIT DIRECTOR’S REVIEW OF AGENCY
RESPONSE

On 2 December 2002, the directors of the Health and Human Services and Finance and Support agencies
submitted a response to the Program Evaluation Unit's report prepared in conjunction with this evalnation.
Neb. Rev. Stat. sec. 50-1210 of the Nebraska 1egislative Program Evaluation Act requires the Program
Evalunation Unit Director to “review the response, prepare a brief written evaluation of it, and forward the
evalnation to the committee for review.” The director’s evaluation of the response follows.

The agencies disagree with several of the unit’s findings and recommendations and raise
other substantive issues that are not directly related to the findings and recommendations. In
addition, the agencies suggested several technical corrections. We first address the issues
related to the findings and recommendations and then the other substantive issues. The
technical changes are listed at the end of this review.

Issues Related to Findings and Recommendations

Comments relative to Finding 1: The agencies disagree with our finding that an executive
order is an inadequate tool for regulating personal-services contracting. They point out that
such orders are enforceable through disciplinary action or termination of staff members and
agency directors. Finally, they suggest that it is beneficial for the governor to be able to
change the order as needed, rather than waiting for the Legislature to make statutory
changes.

We agree that the primary means of enforcing an executive order is through personnel
action and we will clarify that in the draft report. However, we believe that statutory
standards are easier to enforce because compliance with such standards may be challenged in
court. (We acknowledge that it 7ay also be possible to file a lawsuit to compel enforcement
of an executive order, although this is certainly not a common practice.)

In addition, we disagree that the governor’s ability to change an order quickly makes it a
better vehicle for establishing the state’s personal-services contracting policy. We remain
unconvinced that this particular policy issue needs to be addressed outside the legislative
process, which permits public input and involves both the legislative and executive branches.
Consequently, we believe that, at a minimum, the basic requirements and standards for
personal-services contracting should be set in statute. If policymakers determine that some
aspects of this process require flexibility beyond that afforded by statute, they may permit
those to be addressed in rules and regulations.

Comments relative to Finding 2: The agencies agree with our assessment that Executive
Order 00-04 lacks several key components of a sound contract-management process. They
are concerned, however, with potential implications of this finding as it relates to the HHSS
agencies’ policies.

Our assessment that the existing order lacks several key components of a sound contract-
management process was in direct response to our committee’s question about the adequacy



of the order. It does not directly relate to the HHSS agencies’ contracting policies. However,
as described in the report, we do have some concerns about the HHSS agencies’ policies.
Because the agencies raised these issues in response to this finding, we will include our
comments here as well.

(1) We found that the order should require agencies to assess and document the costs and
benefits of providing the service in-house compared to contracting for the service. The
agencies state that factors other than the potential cost must also be considered when
deciding whether or not to contract for a service.

We appreciate that cost is only one of the factors agencies consider in the contracting
decision. However, it is a factor of significant interest to policymakers. Because of this, we
believe agencies should be able to demonstrate they made a good-faith effort to compare in-
house costs with those that would be incurred by contracting out. (This information was not
available for the contracts we reviewed. Of the 26 contract files we reviewed, only one
contained any reference to the cost of providing the service in-house—and, in that case, the
agency was unable to produce any documentation to verify that a cost comparison was
conducted.) If the agencies are already conducting these comparisons, they should retain
documentation of them. If they are not conducting these comparisons, they should be, and
they should retain documentation of the factors analyzed and the results of the comparisons.
If, after conducing a cost analysis, an agency enters into a contract despite a higher potential
cost, it should document the reasons for doing so.

(2) We found that the order should establish a standard for agencies to use when selecting
contractors. The agencies were concerned that we were implying they currently do not use a
standard in awarding contracts and stated that they generally use the “lowest responsible
bidder” standard. We did not intend that implication, and we support the use of the lowest
responsible bidder standard. Our point was that the existing order provides no direction to
agencies about what standard to use, and that this is a significant failing,

(3) We found that the order should require agencies to document contract awards, contract
monitoring, and payment tracking, and the agencies are concerned that we were implying
that they are not doing these things. As we explain in the report, we believe that the HHSS
agencies’ documentation processes are insufficient because (1) the agencies have no written
policies about what should be documented or how long documentation should be retained,
and (2) the quality and completeness of the existing documentation varies considerably.
Even the agencies’ response ultimately acknowledges this problem, stating that: “There is no
doubt that HHSS’ record keeping and document retention procedures need improvement.”

(p. 11)

Finally, the agencies disagree with our finding that DAS has insufficient authority to reject
requests for exemptions from the competitive-bidding requirement. The response states that
such authority is implicit in the order. However, according to DAS, they may review
exemption requests but they are not authorized to reject them. If it was intended that the
order give them this authority, it should be revised to do so directly.

Comments relative to Recommendation 3: The agencies agree that centralization is
needed in the contract-award, management, and tracking processes, but they believe these



processes should be handled at the agency level, not by DAS. Where this responsibility
should be centralized is ultimately a policy decision for the Legislature to address. Our only
additional comment is that we are concerned that the agencies state they will continue to rely
on their existing processes for contract review when we have identified serious deficiencies
in these processes. If responsibility for personal-services contracts remains at the agency
level, the agencies should be required to develop a more systematic approach than currently
exists.

Comments relative to Recommendation 4: While the agencies generally agree with our
recommendation that they establish a system-wide process for awarding contracts, tracking
expenditures, and monitoring contract compliance, they express two concerns about our
analysis of existing statutes relating to the agencies’ responsibilities for developing such
processes. First, they indicate that a provision we interpreted as requiring the Regulation and
Licensure agency to monitor all contract compliance “was intended” to apply only to
monitoring of federal requirements. We note that this qualification is contained neither in
the statute nor is it referenced in the legislative history of the bill that enacted it. Second, the
response suggests a difference between the statutory language and the language we used to
describe the Finance & Support agency’s responsibilities regarding contracting. It is true that
we summarized the statute rather than including its wording verbatim, but we fail to see a
substantive distinction between the two.

On more than one occasion during the evaluation, we asked the agencies to provide
information about how these statutory sections had been implemented, but we never
received an answer. In our opinion, the key point here is that the Legislature intended for
HHSS to develop a single, system-wide policy for dealing with contracts—an intention the
agencies appear to agree with, stating: “A single policy for all three agencies is a goal of
HHSS to achieve a consistent contracting and contract management process.” (p.9)—but
no such policy has been developed.

While the agencies state that they have been working to meet these statutory requirements,
we found little evidence of this. Each of the HHSS agencies has its own way of handling
these contracts, and none have written policies or guidelines about contract awards,
management, or tracking. While the Finance and Support agency has a contract database, it
is, by the agency’s own admission, incomplete and of limited use for management purposes.
We appreciate that NIS is expected to help with this, but NIS is only a tracking system. The
agencies need to establish policies and procedures for personal-services contracting and train
their staff accordingly.

Comments relative to Recommendations 7 and 11: These findings relate to potential
statutory changes to (1) expand the review process that currently applies only to contracts in
which state employees are to be directly replaced with contract employees, and (2) include
consequences for noncompliance with statutory contracting standards. The agencies did not
directly disagree with these suggested changes but expressed a number of concerns about
them. We believe both of these changes are worthy of legislative consideration but agree that
additional input is a good idea.



Comments relative to Finding 12: The agencies disagree with our assessment of five
contracts that we found did not meet the order’s competitive-bidding requirement. We
address each of these contracts individually.

» For the Nebraska Pharmacists Association contract, the agencies have now provided
documentation that was unavailable during the evaluation confirming that this
contract was let for bid. We will note that this contract met the competitive-bidding
requirement.

» For the Nebraska Foundation for Medical Care, Inc. contract, we have reconsidered
our position and agree to categorize it as exempt from the order’s competitive-
bidding requirement. While the agencies could not produce documentation of the
original federal exemption from the bidding process, they did provide
documentation confirming such an exemption, as well as a DAS exemption, for the
current version of the contract.

» For the City of Lincoln/Lancaster County Health Department contract, the agencies
assert that contracts with other governmental entities are not governed by the order.
They attached to their response a 1995 DAS memo that supports this claim. After
receiving the agency’s response, we posed this question to Mr. Don Medinger, DAS
Material Division Administrator. According to Mr. Medinger, the 1995 memo is no
longer in effect and has been replaced by the State Purchasing Bureau Procurement
Manual. Nevertheless, he agreed that intergovernmental contracts are outside the
order’s purview. He stated that agencies are statutorily authorized to enter into
intergovernmental agreements and that the order does not apply to contracts
governed by state law. Based on this new information, we will exempt the
Lincoln/Lancaster contract from the analysis of compliance with the executive order
standards.

» We are unwilling to categorize the remaining two contracts, with the Iowa
Foundation for Medical Care and the Sunderbruch Corp., as exempt from
competitive-bidding requirement. According to the agency, the state did not need a
letter exempting these contracts from the bidding process because they fit a general
exemption that was published in the federal register. Unfortunately, the agency
cannot produce the language of this exemption, and the existing regulations do not
contain it. In the future, the agency should maintain as part of its documentation
even general language related to federal exemptions. In addition, we believe that the
simplest way to avoid this kind of confusion is for the agency to request a DAS
exemption, even if it has already received a federal exemption. The DAS review
would provide a check on the agency’s claim that a federal exemption was applicable
and, as we stated in the report, it would be unusual for DAS to reject such a request.
(This issue is discussed further in connection with Finding 13 below.)

Finally, we appreciate the agencies’ statement that they will make necessary changes in the
contracts that did not meet the executive-order or statutory standards. We also note that the
agencies state that three of these four contracts were entered into prior to the date of the
original order. As we stated in the report, these contracts should have been brought into



compliance with the order when they were amended. In addition to our concern about these
particular contracts, we have a broader concern that the HHSS agencies have no systematic
review of contracts to identify existing contracts that do not meet the contracting standards.

Comments relative to Finding 13: The agencies disagree with our recommendation that
they should request DAS exemptions from the competitive-bidding process if they received
a federal exemption from that process. The agencies assert that Executive Order 00-04 does
not apply to contracts that are covered by federal law. The order states that:

“For those contracts not currently covered by state or federal law, each
agency shall follow the process prescribed by the Procedure for the Procurement of
Contractual Services manual of the Department of Administrative Services —
Material Division or an alternate process approved by the Director of
Administrative Services.” (Emphasis added.)

We agree that this sentence appears to exempt from the order contracts governed by federal
law. However, during the course of the evaluation, Mr. Gerald Pankonin, an HHSS attorney
who specializes in contracts, told us that he didn’t believe that contracts that were also under
federal requirements were necessarily exempted from the order’s requirements. In addition,
Mr. Medinger told us that DAS recommends that agencies submit federal exemptions to
DAS. We also found that the HHSS agencies do submit such requests to DAS some of the
time. Consequently, we held the agencies to the standard that they should do so all the time.
We acknowledge, however, that the order may not require this.

Whether or not the order requires agencies to request a DAS exemption in these cases, we
believe agencies should provide some evidence to DAS that the federal government has
exempted a contract from the competitive-bidding process. We favor requiring agencies to
obtain a DAS exemption so DAS would have some authority to question the agency if they
believe there’s a problem with the federal exemption. However, if agencies are not required
to request a DAS exemption, they should at least be required to file the documentation of
the federal exemption with DAS.

At a minimum, we believe that the order should be clarified to explicitly state which types of
contracts are not subject to its requirements.

Issues not Related to Findings and Recommendations

Calenlation of Personal-Services Expenditures

In their response the agencies requested information about the methodologies the unit used
to arrive at the personal-services expenditure figures contained in Section II. We have
provided this information (which we also did during the evaluation) and believe we have
answered all the agencies’ questions about these figures.

Executive Order 00-04 Requirement that Agencies Provide DAS with a Contract Request for Proposals

The agencies state that they understand this requirement to apply only if DAS is conducting
the competitive-bidding process. Following receipt of this interpretation in the agencies’



response, we contacted Mr. Medinger who confirmed that agencies are not required to file
their RFPs with DAS. We will modify the report to reflect this new information.

HHSS Internal System for Tracking Contracts

The agencies’ response takes issue with our recommendation that the agencies should
expand their internal efforts to track contracts and payments made under contracts. They
state that the Finance and Support agency (F&S) has a contract database that contains
“most” contracts and that the agencies will continue to use this database. In addition, they
state that they cannot afford to create a “shadow” system that would duplicate the new
Nebraska Information System (INIS). Finally, they state that they rely on their program
administrators to monitor contract payments and limits.

We are familiar with the Finance and Support agency database. We are also aware that it has
serious limitations, which the agency itself brought to our attention during the evaluation.
First, staff members are not required to file contracts with the Finance and Support agency,
so the database is known to be incomplete. (Since there is no master list of all HHSS
contracts, there is no way for us to confirm or disprove the agencies’ assertion that the
database contains “most” of its contracts.) Second, the database does not contain fields
relating individual contracts to the program areas with which they are affiliated or the total
contract value.

In terms of the agencies’ reliance on their program administrators, we note that, in order to
select contracts for our evaluation, we had to ask these administrators to construct lists of
the personal-services contracts under their purview. Neither had such a list on hand. In
addition, neither had compiled information on contract payments or limits. As noted in our
report, both the financial and contract-terms monitoring is left almost exclusively to
individual program staff members. In addition, the agencies provide no formal guidance to
these staff members about how to conduct such monitoring or what kind of documentation
to maintain.

For these reasons, we believe it is unreasonable to expect the agencies to adequately address
the issues we’ve raised if they continue to rely on their existing database and solely on
program staff members. It is the failings in these existing systems that led to our
recommendations that these functions be centralized.

We are fully aware that the NIS is being touted as a system that can be used for managing
contract information, and we did not recommend that the agencies create a “shadow”
system that duplicates it. What we recommended was that each program administrator
develop a simple list of the contracts under his or her purview and compile basic
information about the payments made under these contracts. If each program administrator
had such a list, an agency director would be able to review these lists and have a good
overview of the contracts in his or her agency. We recognize that such a list might not be a
perfect answer, but it would be much better than what is currently available, which is
nothing.



Technical Issues

We will make the following corrections:
(Page and item numbers refer to agencies’ response.)

Page 1, #2: Revise the footnote to include the direct-purchase authority option.
Page 2, #8: Clarify that NAS payment information cannot be tied to individual contracts.

Page 3, #10: Clarify that smaller-value contracts must be signed by a division administrator
or deputy director.

Page 4, #1: Change the word “analysis” to “comparison.”

Page 5, #5: Count the TMR contract as having provided public notice, based on new
information provided with the agency’s response.

Page 5, #7: Reduce from 5 to 4 the number of contractors in the sample who were former
HHSS-agency employees, based on new information provided with the agency’s response.
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Cynthia Johnson, Director

Nebraska Legislative Research Division
Program Evaluation Unit

P.O. Box 94945

State Capitol

Lincoln, NE 68509-4945

Dear Ms. Johnson:

Thank you for the opportunity to review the final recommendations and revised
report on Personal Service Contracts from the Program Evaluation Unit and your
comments on our December 2 response. We received your letter on December
24, 2002. We have tried to allow staff involved an opportunity to review all the
materials although the holidays and staff absences related to the holidays have
made this a challenging assignment.

As a program agency in state government, the primary mission of the Health and
Human Service System is to deliver services authorized or required by state or
federal law. We accomplish this with both staff and purchased services. HHSS
has a variety of different types of provider agreements and contracts that were
provided and reviewed in this study. The number of agreements and contracts can

change daily as provider agreements are signed or cancelled, or as contracts are
initiated, terminated or renewed.

When NIS is functional, we will have a point and click system for tracking
contracts. At this time, we have several ways to track these agreements, and we
are able to locate them for review, as we did for your staff. Some information is
automated but much of the tracking, recording and monitoring is manual. We
provided volumes of material including listings, examples, procedures, and copies
of contracts for your staff and greatly appreciate their diligent review of this
material. In addition, they also reviewed the expenditure information from DAS
Accounting and information from DAS Material. We also use these existing
systems, expenditure reports, budget and account coding structures and

information to monitor our work. We have included some examples with this
response.
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As a large agency system that serves the entire state population we utilize many
small and large computer applications to manage our service delivery. Our
priority for investment of HHSS resources has been and continues to be those
systems that most directly affect the consumer or citizen. This includes systems
to license health professionals, systems to receive and distribute child support,
systems to determine and monitor public assistance and Medicaid eligibility,
systems to distribute Women, Infant and Children (WIC) nutrition benefits, and
systems to record child and adult abuse and neglect.

Early after the merger of the 5 agencies we identified that it would be desirable to
have a single location to track, manage and monitor existing agreements and
contracts that were not included in the other large systems such as MMIS or
NFOCUS. When we learned that the state would be developing a new accounting
and payroll system that would include a contract component we determined that
we would invest our limited resources into the development and implementation

of the new accounting system instead of creating additional interim shadow
systems.

The new system, now known as NIS, will be operational this fiscal year. We look
forward to the implementation of NIS this year to replace the small systems and
the multiple manual listings that have been created over time to handle this work.
We have included a draft example of the functionality proposed for the contract
component in NIS. We are not point and click now, but we soon will be.

We need to clarify that our comments on Recommendation #2 were not about
agreeing or disagreeing with your determination as to whether the five items
identified were "sound contract management practices" or whether they were, or
should be, included in the Executive Order. Our comments were to dispute the

implication of the recommendation that HHSS does not follow 'sound
management practice'.

We believe that an Executive Order is a proper and suitable tool for this work and
we believe we are substantially in compliance with Executive Order No. 00-04.
The new Executive Order No. 02-03 incorporates the implementation of NIS in
it's directive. It further clarifies the standards, procedures, and roles in contract
development, review, and tracking. This new Executive Order and NIS support

our efforts to increase consistency and accountability and implement a System
policy for HHSS contracting.



Our comments and additional materials are attached to this letter. If you have questions
about our response or the materials, please contact Mary Boschult, 471-9197.

Respectfull

Steve Curtiss, Director
Health and Human Services Finance & Support

Ron Ross, Dirgttor,
Health and Human Services



NEeBrRASKA HEALTH AND HUMAN SERVICES SYSTEM

STATE OF NEBRASKA

DEPARTMENT OF SERVICES * DEPARTMENT OF REGULATION AND LICENSURE MIikE JoHANNS, GOVERNOR
DEPARTMENT OF FINANCE AND SUPPORT

HHSS Additional Comments and information on the December 24, 2002
Legislative Research Draft Report and Recommendations on
Personal Services Contracts

1. Budget status and expenditure reports are produced monthly and distributed
to division and program managers in HHSS. Monitoring of the expenditures

is one of the ways the contract and payments to contractors and providers are
tracked.

Following is an example of how HHSS tracks contracts.

Example 1: The Subprogram Budget Status Report (see attachment)
A. The contract is referenced by in which the agency it resides:
1. Regulation and Licensure Agency 20
2. Services Agency 25
3. Finance and Support Agency 26
B. The contract is referenced by Division.
A list of Division numbers was provided in the study.
C. The contract is referenced by Program.
A list of Program numbers was provided in the study.
D. The contract is referenced by Subprogram.
A list of subprogram numbers was provided and each has a similar
budget status sheet.
E. Account codes

A list can be found in the DAS Accounting Manual.

Example 2: Payment Sheet (see attachment)

All Subprograms have Account Code Descriptions. DAS defines these
accounts in their manual, “The DAS Accounting Manual."

Account codes allow us to know what we pay the provider for doing.

These document numbers reference the document that authorized the
payment.

2. We believe we are substantially in compliance with the Executive Order and
have attached the federal correspondence, regulations that explain the
federal requirements for the two contracts (lowa Foundation/Sunderbruch).
These contracts are within the category of "otherwise covered by state or
federal law" and were fully processed through those federal agency
regulations and processes. As noted in the Unit Director comments (p.5) it is
recommended, but not required, that agencies submit federal exemptions to

DAS Material. We do not agree with the recommendation that DAS review
federal exemptions.
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Federal Medicaid law provides an enhanced federal financial participation
(FFP) of 75% for Peer Review Organization (PRO) functions to the States
participating in the Medicaid program if the State contracts with a designated
peer review organization (PRO). The designation is made by the Health
Care Financing Authority (HCFA), now the Centers for Medicaid and
Medicare Services (CMS), through a contract award to do peer review for
Medicare. If the State contracts with the same PRO as Medicare, the federal

share is 75%. If the State does not contract with the same PRO, the federal
share is only 50%.

Attached are copies of the Code of Federal Regulations sections that set forth
these requirements. 42 CFR §433.15(6)(i) shows the 75% enhanced FFP for
a PRO under contract with HCFA. Attached are copies of the Social Security
Act that defines a PRO and requires the Secretary of the Health and Human
Services Department (HHS) of which HCFA is a part, to contract with a PRO
for each geographic region of the country.

Attached is a letter from HCFA to then-Director Jeff Elliott acknowledging that
the contract with the lowa Foundation for Medical Care (Sunderbruch) (IFMC)
met all the requirements for the enhanced 75% FFP - ergo, that IFMC was
the designated PRO for Nebraska’s geographic region.

. The cost analysis of the staffing versus purchase of child support services for
Douglas County was located by the program staff and is included as an
attachment. The analysis was done in 2000 as one of many proposals for
consideration in the development of the 95% budget modifications in the 02-
03 biennial budget request. We considered doing the child support services
in Douglas County internally versus through an outside contract. The existing

contract with Policy Studies Incorporated (PSI) was due to expire in March
2001.

We decided to issue an RFP and compared this new proposed amount
against doing the work internally. Based on the resources necessary to meet
the federal requirements of CHARTS and the State Disbursement unit, and
avoid the large penalties possible, we made the decision that a new contract
was the best choice. The proposal accepted from Young Williams was less
than the contract amount with PSI. The 4/1/02-3/31/03 contract amount has
further been reduced by the 4% across the board budget reduction.

. The new state accounting system, NIS, will include a component for
contracts. A draft of the proposed functionality and fields for this section is
attached. This component will include all contracts for commodities and
personal services. It will provide the place for "the point and click" queries of
how many, what kind, what for, how long and how much paid or yet to pay on
the obligation. We look forward to this new tool in our management of our
contracts and agreements.



The attachments that follow this section in the printed
report are available as printed copies from the Legislative

Research Division, Room 1201, State Capitol.
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1.0

20

3.0

STATE of NEBRASKA

EXECUTIVE OFFICE

LINCOLN

EXECUTIVE ORDER

No. 00-04

Selection of Contractual Services

Establishment. The Governor of the State of Nebraska, through Executive Order 00-04,
hereby orders that State agencies shall immediately utilize an open competitive process for
selecting recipients for contracted services.

Purpose. The purpose of this order is to establish a standardized, open and fair process for
selection of contractual services and to create an accurate reporting of expended funds for
such services. This process shall promote a standardized method of selection in State
contracts for services, assuring a feir assessment of qualifications and capabilities for project

completion. There will also be an accountable, efficient reporting method of all
expenditures for these services.

Charge. Each agency director shall be responsible for utilizing a process for selecting
contractual services. For those contracts not currently covered by state or federal law, each
agency shall follow the process prescribed by the Procedure for the Procurement of
Contractual Services manual of the Department of Administrative Services - Materiel
Division or an alternate process approved by the Director of Administrative Services.

3.1 All services in excess of $25,000 for a contract period shall be subject to the order.
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4.0

3.2

33

34

3.5

3.6

3.7

3.8

3.9

3.10

Agency directors will be responsible for maintaining an accurate accounting of the
process used for selection of all contracts, which shall include:
(a) A clear scope of work;
(b) Cost comparisons to ensure reasonable fees;
(c) A defined work product expected;
(d) Coding to the appropriate line of coding. This will enable
DAS Accounting to provide a report upon demand of all
service expenditures.

Agency directors shall assure that each contract in excess of $25,000 shall follow the
DAS Materiel Procedures for the Procurement of Contractual Services manual or
a process approved by the DAS Director.

Agency directors shall be responsible for adequate public notice of an impending
project.

Agency directors shall be responsible for ensuring preparation of a request for
contractual services to be filed with the DAS Materiel Division for dissemination or
website access to vendors interested in competing for services.

DAS Materiel Division shall provide a procedural manual for procurement of
contractual services to all agencies.

DAS Materiel Division shall be available to all agencies for assistance in providing
vendor lists for specific services, for consultation, and for guidance in the process for

the procurement of contractual services.

DAS Materiel Division shall provide procedures to grant limited exemptions for

" “sole source,” “specialized sources,” “emergency,” and other unique requirements,

subject to review by the DAS Director.

DAS Accounting shall be able to provide a report to the Director of Administrative
Services on all service contract expenditures, upon demand.

The Department of Administrative Services shall work with agency personnel to
continually assess the process to ensure it is open, fair, standardized, and expedites
delivery of a work product.

Powers.

4.1

4.2

The DAS Materiel Division will update and modify the Procurement manual to
address change in scope defined by purchasing standards, state law and economic
necessity.

The DAS Materiel Division may issue reports, recommendations and
communications as necessary.



5.0 Governance.

5.1 Each agency director shall have the responsibility and be held accountable for
adherence to this procedure.

i
9]

The Department of Administrative Services and its divisions shall be responsible for
a timely response to agency requests, monitoring procedure compliance and
reporting same to the Governor.

6.0 Sunset. This Executive Order becomes effective on December 21, 2000, and remains

effective until rescinded. This Executive Order supercedes Executive Order 95-4.

IN WITNESS WHEREOF, 1 have hereunto set my hand and caused the Great Seal of the State of
Nebraska to be affixed this 2-[./ day of December, in the year of our Lord Two Thousand.

Mike Joh s Governor
State of Nebraska

Attest:

o @-Jm__

John A. Gale, Secretary of State
State of Nebraska
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STATE of NEBRASKA

OFFICE OF THE GOVERNOR
LINCOLN
EXECUTIVE ORDER

No. 02-03

Selection of Contractual Services

Establishment. The Governor of the State of Nebraska, through Executive Order
02-03, hereby orders that all State agencies, constitutional officers, boards, and
commissions (hereafter “agencies”) shall immediately utilize an open competitive
process for selecting recipients for contractual services.. This Executive Order
shall apply, under the terms and conditions set forth herein, to contracts entered
into by state government for the purchase of services. '

Purpose. The purpose of this order is to establish a standardized, open and fair
process for selection of contractual services and to create an accurate reporting of
expended funds for such services. This process shall promote a standardized
method of selection in State contracts for services, assuring a fair assessment of
qualifications and capabilities for project completion. There will also be an
accountable, efficient reporting method of all expenditures for these services.

Definitions. For the purpose of this Executive Order, the following deﬁnitioné

. apply:

3.1 Contracts for Services: Means service contracts and personal service
contracts.

A. Personal Service Contract means any agency contract with an
individual, either personally, or doing business as a sole proprietor or in
corporate or other entity form, to perform a service or to render an opinion
or recommendation. Multi-party contracts with one or more parties who
are individuals are included in this definition. '

B. Service Contract means all agency contracts for services other
than personal service contracts.

1-

@ Prirte with 90y Ink on recycled papec é



3.2

3.3

Emergency means necessary to meet an urgent or unexpected requirement

where health and public safety or the conservation of public resources is at
risk.

Sole source means of such a unique nature that the person or firm is clearly
and justifiably the only practicable source to provide the service.
Determination that the person or firm is justifiably the sole source is based on

either the uniqueness of the service or sole availability at the location
required.

4,01 Charge.

4.1

4.2

All agencies shall process and document all contracts through the Nebraska
Information System [“NIS”], the statewide accounting system. The Director
of the Department of Administrative Services shall specify the format and
type of information for agencies to provide. .

A. Beginning April 1, 2003, agencies shall enter data on new contracts and
amendments to existing contracts on the NIS as they occur.

B. By no later than August 31, 2003, all agencies shall have completed entry

of information onto the NIS about all contracts made prior to April 1, 2003
that are still in effect.

All agencies, except those exempted in Section 5.01, must comply with the
review and competitive solicitation processes provided in this section for
service and personal service contracts. No agency, subject to this section,

shall expend funds for contracts for services unless the agency has complied
with this Order.

A. Agency directors shall assure that each service contract and personal
service contract in excess of $25,000 is competitively bid at the agency
level in the manner prescribed by the DAS Materiel Procedures for the.
Procurement of Contractual Services manual or a process approved by
the DAS Director or designee.

B. Agency directors shall assure that each service contract and personal
service contract in excess of $50,000 is pre-reviewed by DAS Materiel
Division and competitively bid at the agency level .in the manner
prescribed by the DAS Materiel Procedures for the Procurement of
Contractual Service manual or a process approved by the DAS Director
or designee.

C. For each personal service contract in excess of $50 000, agency
directors shall, in addition to the requirements of Section 4.2(B), use the
pre-process prescribed by the People Resource Management Guide
‘provided by the Department of Administrative Services Personnel
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Division or an alternative . process approved by the Director of the
Department of Administrative Services.

D.  Agency contracts for services subject to Sections 4.2 (A) through (C)
shall meet the following requirements:

(1) All proposed sole source service contracts shall be pre-reviewed by
the Department of Administrative Services, except in emergency
situations. In case of an emergency, contract approval by the
Agency Director or his or her designee is required. A copy of the
contract and agency justification of the emergency must be
provided to the Director of the Department of Administrative
Services within three (3) business days. '

(2) Agency directors will be responsible for maintaining an accurate
accounting of the process used for selection of all contracts, which
shall include, but not be limited to:

i. A clear scope of work;
ii. Cost comparisons to ensure reasonable fees; and
iili. A defined work product.

(3) Agency directors will be responsible for ensuring contract
compliance, which shall include, but not be limited to:

I.  Services required under the contract are being performed;
ii. No payments shall be made until deliverables are received;
iii. Coding contracts appropriately into the NIS system.

(4) Agencies may not enter into contracts for services with an
unspecified duration or an unlimited duration.

(5) Agencies may not structure contracts to avoid any of the.
requirements of this Order.

(6) Agency directors are responsible for adequate public notice of an
impending project in accordance with the Procedures for the
Procurement of Contractual Services manual.

(7) Agency directors are responsible for ensuring preparation of a
request for contracts for services to be filed with the DAS Materiel
Division for dissemination or website access to vendors interested
in competing for services.

4.3 The DAS Materiel Division shall provide procedures to grant limited

exceptions for sole source and emergency situations and for other unigue
circumstances, subject to review by the Director of DAS.

3-



4.4 The DAS Materiel Division shall be available to all agencies for assistance in
providing vendor lists for specific services, for consultation, and for guidance
in the process for the procurement of contractual services.

4.5 The Department of Administrative Services shall work with agency personnel
to continually assess the process to ensure that it is open, fair, and
standardized, and that it expedites delivery of needed services.

5.01 Agencies and Contracts for Services Exempt from Section 4.2 of this Order.

5.1 Agencies

A. The University of Nebraska (also exempt from Section 4.1);

B. The Nebraska State Colleges; and

C. The Legislature, Courts, and Constitutional officers

5.2 Contracts for Services

A.  Architectural and engineering services for capital construction projects;

B. Contracts for services required by federal law, regulation, or policy, or
by state statute, to be bid using a particular process or to be entered
into with an identified contractor; )

C. Professional legal services and services of expert witnesses, hearing
officers, or administrative law judges retained by state agencies for
administrative or court proceedings;

‘D.  Any state or federal financial assistance passed through by an agency
to a local political subdivision;

E. Medical provider or practitioner agreements for participation in the
Medicaid program or child welfare program administered by HHSS;

F. Agreements for services to be performed for one state agency by
another state or local government agency or contracts made by a state

agency with a local government agency for the direct provision of
services to the public; '



G. Department of Insurance contracts for financial or actuarial
examination, for rehabilitation, conservation, reorganization or
liquidation of licensees, and for contracts for professional services
related to residual pools or excess funds under the agency’s control;

H. Department of Roads contracts for all road and bridge projects.

6.01 Governance.

6.1 Each agency director shall have the responsibility and be held accountable
for adherence to this procedure.

6.2 The Department of Administrative Services and its divisions shall be

responsible for a timely response to agency requests, monitoring procedure
compliance, and reporting to the Governor as requested.

7.01 Sunset. This Executive Order becomes effective on December 20, 2002, and

remains effective until rescinded. This Executive Order supercedes Executive
Order 00-04, which is hereby repealed.

IN WITNESS WHEREOF, 1 have hereunto set my hand and caused the Great

Seal of the State of Nebraska to be affixed this 20th day of December, in the year of our
Lord Two Thousand and Two.

’ Mike Johann€ Governor
State of Nebraska

Attest:

%Z/C/{/

Johh A. Gale, Secretary of State
Stgte of Nebraska




	Part 1 - Executive Summary
	Executive Summary

	Part 2 - Evaluation Report
	Table of Contents
	Acknowledgements
	Introduction
	Scope of the Evaluation
	Contents of the Report
	Methodology

	Personal-Services Contracts
	The Health and Human Services System
	Personal-Services Contracts Defined
	Legal Framework
	Personal-Services Contract Expenditures

	Contracts Selected for Evaluation
	Contract-Selection Process

	Compliance With Contracting Standards
	Agency Compliance with Contracting Standards
	Former Employees and Other Issues
	Summary

	Assessment of Contracting Standards
	Appropriateness of Regulating Personal-Services Contracts by Executive Order
	Adequacy of Executive Order 00-04 Standards
	Applicability of Statutory Standards to Contracts in Our Sample
	Agencies' Contracting Processes
	Other Issues
	Summary

	Appendices

	Part 3 - Committee Findings and Recommendations and Fiscal Analyst's Opinion
	Program Evaluation Committee Recommendations
	Fiscal Office Letter

	Part 4 - Background Materials
	Background Materials
	Unit Draft Findings and Recommendations
	HHSS Letter
	HHSS Comments
	Unit Director's Review of Agency Response
	Addendum A
	Addendum B




