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LEGISLATIVE BILL 667
Approved by the Governor May 13, 2003
Introduced by Jensen, 20; Aguilar, 35; Byars, 30; Combs, 32

AN ACT relating to public health and welfare; to amend sections 20-127,
20-129, 71-2406, and 71-5408, Reissue Revised Statutes of Nebraska,
and sections 71-140, 71-1,148, 71-1,235, 71-514.02, 71-2407,
71-2408, 71-2409, 71-5185, 71-51,102, 71-5402 to 71-5407, 81-6,107,
and 81-6,110, Revised Statutes Supplement, 2002; to change
provisions relating to rights of disabled persons; to change and
provide penalties; to change provisions relating to the licensing of
pharmacists and mail service pharmacies, the 1licensing of
respiratory care practitioners, the release of patient data wunder
the Emergency Medical Services Act, and automated external
defibrillators; to rename the Mail Service Prescription Drug Act; to
redefine infectious disease; to change and eliminate provisions
relating to the Nebraska Drug Product Selection Act; to opt out of
certain federal food stamp provisions; to eliminate certain
provisions of the Parkinson's Disease Registry Act; to eliminate the
Community-Based Neurobehavioral Action Plan Act; to define and
redefine terms; to transfer and harmonize provisions; to repeal the
original sections; and to outright repeal section 71-5401, Reissue
Revised Statutes of Nebraska, and sections 79-11,142 to 79-11,149
and 81-6,108, Revised Statutes Supplement, 2002.

Be it enacted by the people of the State of Nebraska,

Section 1. Section 20-127, Reissue Revised Statutes of Nebraska, is
amended to read:
20-127. (1) 2Aay A blind, visually handicapped, hearing-impaired

deaf or hard of hearing, or physically disabled person shall hawve has the same
right as ar able—bedied any other person to the full and free use of the
streets, highways, sidewalks, walkways, public buildings, public facilities,
and other public places.

(2) &n¥ A blind, visually handicapped, hearing—impaired deaf or hard
of hearing, or physically disabled person shall be is entitled to full and
equal accommodations, advantages, facilities, and privileges of all common
carriers, airplanes, motor vehicles, railroad trains, motor buses, street
cars, boats, any other public conveyances or modes of transportation, hotels,
lodging places, places of public accommodation, amusement, or resort, and
other places to which the general public is invited, subject only to the
conditions and limitations established by law and applicable alike to all
persons.

(3) Ewery A totally or partially blind person shall hawve has the
right to be accompanled by a dog guide, ewexry hearing impaired a deaf or hard
of hearing person shall hawve has the right to be accompanied by a hearing aid
dog, and ewvery a physically disabled person shall hawve has the right to be
accompanied by a service dog, especially trained for the purpose, and a bona
fide trainer of a dog guide, hearing dog, or service dog has the right to be
accompanied by such dog in training in any of the places listed in subsection
(2) of this section without being required to pay an extra charge for the dog
guide, hearing aid dog, or service dog. Such person shall be liable for any
damage done to the premises or facilities or to any person by such dog.

(4) Evexry A totally or partially blind person shall hawve has the
right to make wuse of a white cane in any of the places listed in subsection
(2) of this section.

Sec. 2. Section 20-129, Reissue Revised Statutes of Nebraska, is
amended to read:
20-129. (1) Any persons; £irm, or corporatieon er the agent of any

person, £irm; er eorperatien or agent of such person who denies or interferes
with admittance to or enjoyment of the public facilities enumerated in section
20-127 or otherwise interferes with the rights of a totally or partially
blind, hearingimpaired deaf or hard of hearing, or physically disabled person
under section 20-127 or sections 20-131.01 to 20-131.04 shall be is guilty of
a Class III misdemeanor.

(2) Any person or agent of such person who denies or interferes with
admittance to or enjoyment of the public facilities enumerated in section
20-127 or otherwise interferes with the rights of a bona fide trainer of a dog
guide, hearing dog, or service dog when training such dog under section 20-127
is guilty of a Class III misdemeanor.
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Sec. 3. Section 71-140, Revised Statutes Supplement, 2002, is
amended to read:
71-140. The Board of Pharmacy may recommend to the department the

regigtratiern licensure as a pharmacist, without examination, of any person who
is duly so =xegistered licensed by examination in some other state or
jurisdiction in which, under 1like conditions, reciprocal =zegigtration
licensure as a pharmacist, without examination, is granted to pharmacists duly
registered licensed by examination in this state. The applicant shall produce
evidence satisfactory to the board of having had the required secondary and
professional education and training, of having been aetively engaged ir the
praetiece under such registratieon er in an acecepted =residerey or graduate
training program for at least ore of the £hree years immediately preeceding the
applieation for reeipreoecal registratien a licensed pharmacist in good standing
in another state or jurisdiction, and of being pessessed of having good
character and morals, as demanded of applicants for =registratien licensure
under sections 71-1,142 to 71-1,147. Persons of good character who have
become licensed or registered as pharmacists by examination in other states
prior to September 1, 1939, shall be required to meet only the requirements
which existed in this state at the time when they became 1licensed or
registered in such other state.

Sec. 4. Section 71-1,148, Revised Statutes Supplement, 2002, is
amended to read:
71-1,148. The department, upon recommendation of the board, shall

adopt and promulgate rules and regulations as deemed necessary to implement
sections 28-1437 to 28-1439.01, 71-1,142 to 71-1,151, 71-2401 to 71-2405, and
71-2501 to 71-2512, the Mail Service Preseription Brug Pharmacy Licensure Act,
the Nebraska Drug Product Selection Act, and the Uniform Controlled Substances
Act. The minimum standards and requirements for the practice of pharmacy,
including dispensing pursuant to a delegated dispensing permit, shall be
consistent with the minimum standards and requirements established by the
department for pharmacy licenses under the Health Care Facility Licensure Act.

Sec. 5. Section 71-1,235, Revised Statutes Supplement, 2002, is
amended to read:

71-1,235. Sections 71-1,227 to 71-1,237 shall not prohibit:

(1) The practice of respiratory care which is an integral part of
the program of study by students enrolled in approved respiratory care
education programs;

(2) The gratuitous care, including the practice of respiratory care,
of the 1ill by a friend or member of the family or by a person who is not
licensed to practice respiratory care 1if such person does not represent
himself or herself as a respiratory care practitioner;

(3) The practice of respiratory care by nurses, physicians,
physician assistants, physical therapists, or any other professional 1licensed
under the Uniform Licensing Law when such practice is within the scope of
practice for which that person is licensed;

(4) The practice of any respiratory care practitioner of this state
or any other state or territory while employed by the federal government or
any bureau or division thereof while in the discharge of his or her official
duties; e

(5) Techniques defined as pulmonary function testing and the
administration of aerosol and inhalant medications to the cardiorespiratory
system as it relates to pulmonary function technology administered by a
registered pulmonary function technologist credentialed by the National Board
for Respiratory Care or a certified pulmonary function technologist
credentialed by the National Board for Respiratory Care; or

(6) The performance of oxygen therapy or the initiation of
noninvasive positive pressure ventilation by a registered polysomnographic
technologist relating to the study of sleep disorders if such procedures are
performed or initiated under the supervision of a licensed physician at a
facility accredited by the American Academy of Sleep Medicine.

Sec. 6. Section 71-514.02, Revised Statutes Supplement, 2002, is
amended to read:

71-514.02. For purposes of sections 71-514.01 to 71-514.05:

(1) Health care provider means a person who provides care to a
patient which is designed to improve the status of his or her health whether
this care 1is rendered in the hospital or community setting and whether the
provider is paid or voluntary. Health care provider does not mean an
emergency services provider as defined in section 71-507;

(2) Infectious disease or condition means hepatitis B, hepatitis C,
meningococcal meningitis, active pulmonary tuberculosis, human
immunodeficiency wvirus, and such other diseases as the Department of Health
and Human Services Regulation and Licensure may from time to time specify;
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(3) Patient means an individual who is sick, injured, wounded, or
otherwise helpless or incapacitated;

(4) Provider agency means any health care facility or agency which
is in the business of providing health care services; and

(5) Significant exposure to blood or other body £fluid means a
specific eye, mouth, other mucous membrane, nonintact skin, or parenteral
contact with blood or other materials known to transmit infectious diseases
that results from providing care.

Sec. 7. Section 71-2406, Reissue Revised Statutes of Nebraska, is
amended to read:

71-2406. Sections 71-2406 to 71-2409 shall be known and may be
cited as the Mail Service Preseriptior Brug Pharmacy Licensure Act.

Sec. 8. Section 71-2407, Revised Statutes Supplement, 2002, is
amended to read:
71-2407. (1) Ne Any person operating a mail service pharmacy

outside of the State of Nebraska shall shkips mait obtain a mail service
pharmacy license prior to shipping, mailing, or in any manner deliver
delivering dispensed prescription drugs as defined in section 71-1,142 into
the State of Nebraska. unless sueh perseon:

4= Is licernsed as a pharmaeist in the United Statess

+b) Has £iled with the Department of Health and Humar Serviees
Regulatiorn and Licensure evidenee ef

(2) To be qualified to hold a mail service pharmacy license, a
person shall:

(a) Hold a pharmacy license or permit issued by and wvalid in the
state in which the person is located and from which such prescription drugs
will be shipped, mailed, or otherwise delivered;

+4e)> ¥s (b) Be 1located and operating in a state in which the
requirements and qualifications for obtaining and maintaining a pharmacy
license or permit are considered by the Department of Health and Human
Services Regulation and Licensure, with the approval of the Board of Pharmacy,
to be substantially equivalent to the requirements of the Health Care Facility
Licensure Act;

+d) Has designated (c) Designate the Secretary of State as his, her,
or its agent for service of process in this state; and

+e)> Haes paid (d) Employ on a full-time basis at least one pharmacist
who holds a current unrestricted pharmacist license issued under the Uniform
Licensing Law who shall be responsible for compliance by the mail service
pharmacy with the Mail Service Pharmacy Licensure Act. The mail service
pharmacy shall notify the department when such pharmacist is no 1longer
employed by such pharmacy.

(3) To obtain a mail service pharmacy license, a person shall:

(a) File an application on a form developed by the department; and

(b) Pay a fee equivalent to the fee for a pharmacy license in the
State of Nebraska pursuant to section 71-434.

42) (4) This section does not apply to prescription drugs mailed,
shipped, or otherwise delivered by a pharmaceutical company to a laboratory
for the purpose of conducting clinical research.

42} For purpeoses of this seetion and seetien 712408, preseription
drug has +the definitiorn eof preseription drug er dewviee as feund in seetion
F—i142—

Sec. 9. Section 71-2408, Revised Statutes Supplement, 2002, is
amended to read:

71-2408. (1) The Department of Health and Human Services Regulation
and Licensure, after notice and an opportunity for a hearing, may deny, refuse
renewal of, revoke, or otherwise discipline or restrict the license of a mail
service pharmacy for (a) any discipline of the pharmacy license held by such
pharmacy in another state pursuant to subdivision (2) (a) of section 71-2407,
(b) any violation of the Mail Service Pharmacy Licensure Act or rules and
regulations adopted and promulgated wunder the act, or (c¢) conduct by such
pharmacy which in this state presents a threat to the public health and safety
or a danger of death or physical harm.

(2) The Department of Health and Human Servieces Regulation and
Liecensure department, upon the recommendation of the Board of Pharmacy, shall
notify the Attorney General of any possible violations of the Mail Service
Presexriptiorn Drug Pharmacy Licensure Act. If the Attorney General has reason
to believe that an out-of-state person is operating in violation of the act,
he or she shall commence an action in the district court of Lancaster County
to enjoin any such person from further mailing, shipping, or otherwise
delivering prescription drugs into the State of Nebraska.

Sec. 10. Section 71-2409, Revised Statutes Supplement, 2002, is
amended to read:
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71-2409. The Department of Health and Human Services Regulation and
Licensure shall, wupon the recommendation of the Board of Pharmacy, adopt and
promulgate rules and regulations+ ineluding rules and regulations £for
enforeemernt; necessary to carry out the Mail Service Preseriptien Drug
Pharmacy Licensure Act.

Sec. 11. Section 71-5185, Revised Statutes Supplement, 2002, is
amended to read:
71-5185. (1) No patient data received or recorded by an emergency

medical service or an out-of-hospital emergency care provider shall be
divulged, made public, or released by an emergency medical service or an
out-of-hospital emergency care provider, except that patient data may be
released to the receiving health care facility, to the department for
statistieal public health purposes, e upon the written authorization of the
patient who is the subject of the record, or as otherwise permitted by law.
For purposes of this section, patient data means any data received or recorded
as part of the records maintenance requirements of the Emergency Medical
Services Act.

(2) Patient data received by the department shall be confidential
with release only 43 (a) in aggregate data reports created by the department
on a periodic basis or at the request of an individual or 423 (b) as
case-specific data to approved researchers for specific research projects.
Approved researchers shall maintain the confidentiality of the data, and
researchers shall be approved in the same manner as described in section
81-666. Aggregate reports shall be public documents.
Emergency-medical-service-specific data and
out-of-hospital-emergency-care-provider-specific data shall be released only
upon the written authorization of the service or the provider who 1is the
subject of the record.

(3) No «civil or criminal 1liability of any kind or character for
damages or other relief or penalty shall arise or be enforced against any
person or organization by reason of having provided patient data pursuant to
this section.

Sec. 12. Section 71-51,102, Revised Statutes Supplement, 2002, is
amended to read:

71-51,102. (1) For purposes of this section:

(a) Automated external defibrillator means a device that:

(i) Is capable of recognizing the presence or absence of ventricular
fibrillation or rapid ventricular tachycardia and is capable of determining,
without intervention of an operator, whether defibrillation should be
performed; and

(ii) Automatically charges and requests delivery of an electrical
impulse to an individual's heart when it has identified a condition for which
defibrillation should be performed;

(b) Emergency medical service means an emergency medical service as
defined in section 71-5175;

(c) Health care facility means a health care facility as defined in
section 71-413;

(d) Health care practitioner facility means a health care
practitioner facility as defined in section 71-414; and

+e) (e) Health care professional means any person who is licensed,
certified, or registered by the Department of Health and Human Services
Regulation and Licensure and who is authorized within his or her scope of
practice to use an automated external defibrillator.

(2) No person other than a health care professional shall use an
automated external defibrillator for emergency care or treatment unless:

(a) The user of the defibrillator has received appropriate training
in the use of the defibrillator as established by the Department of Health and
Human Services Regulation and Licensure; and

(b) The defibrillator is maintained and tested according to the
manufacturer's guidelines.

(3) Except for the action or omission of a health care professional
acting in such capacity or in a health care facility, no person who delivers
emergency care or treatment using an automated external defibrillator as
prescribed in subsection (2) of this section shall be liable in any civil
action to respond in damages as a result of his or her acts of commission or
omission arising out of and in the course of rendering such care or treatment
in good faith. Nothing in this subsection shall be deemed to (a) grant
immunity for any willful, wanton, or grossly negligent acts of commission or
omission or (b) 1limit the immunity provisions for certain health care
professionals as provided in section 71-5194.

(4) Any person who acquires an automated external defibrillator
shall notify the local emergency medical service of the existence, 1location,
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and type of the defibrillator unless the defibrillator was acquired for use in
a private residence, a health care facility, or a health care practitioner
facility.

Sec. 13. Section 71-5408, Reissue Revised Statutes of Nebraska, is
amended to read:

715408~ Sections 73-5406% e F3+-5408 71-5402 to 71-5407 and
sections 13, 14, and 21 of this act shall be known and may be <cited as the
Nebraska Drug Product Selection Act.

Sec. 14. The purposes of the Nebraska Drug Product Selection Act
are to provide for the drug product selection of equivalent drug products and
to promote the greatest possible use of such products.

Sec. 15. Section 71-5402, Revised Statutes Supplement, 2002, is
amended to read:
71-5402. As uged im For purposes of the Nebraska Drug Product

Selection Act, unless the context otherwise requires:

(1) Authorized transmitted copy means a paper copy of a written,
signed medical order issued by a practitioner authorized to prescribe which is
produced by an electronic or electromagnetic transmission or other means as
authorized by rule and regulation of the department upon recommendation of the
board;

(2) Bioequivalent means drug products: (a) That are legally marketed
under regulations promulgated by the federal Food and Drug Administration; (b)
that are the same dosage form of the identical active ingredients in the
identical amounts as the drug product prescribed; (c¢) that comply with
compendial standards and are consistent from lot to lot with respect to (i)
purity of ingredients, (ii) weight variation, (iii) uniformity of content, and
(iv) stability; and (d) for which the federal Food and Drug Administration has
established bioequivalent standards or has determined that no bioequivalence
problems exist;

(3) Board means the Board of Pharmacy;

(4) Brand name means the proprietary or trade name selected by the
manufacturer, distributor, or packager for a drug product and placed upon the
labeling of such product at the time of packaging;

(5) Chemically equivalent means drug products that contain amounts
of the identical therapeutically active ingredients in the identical strength,
quantity, and dosage form and that meet present compendial standards;

(6) Department means the Department of Health and Human Services
Regulation and Licensure;

(7) Drug product means any drug or device as defined in section
71-1,142;

(8) Drug product select means to dispense, without the
practitioner's express authorization, an equivalent drug product in place of
the brand-name drug product contained in a medical order of such practitioner;

(9) Equivalent means drug products that are both chemically
equivalent and bioequivalent;

(10) Generic name means the official title of a drug or drug
combination as determined by the United States Adopted Names Council and
accepted by the federal Food and Drug Administration of those drug products
having the same active chemical ingredients in the same strength and quantity;

(11) Medical order has the definition found in section 71-1,142;

(12) Pharmacist means a pharmacist 1licensed wunder the Uniform
Licensing Law; and

(13) Practitioner has the definition found in section 71-1,142.

Brand name means +the proprietary eor +trade name seleeted by the
manufaeturer, distributer;,; or packager £for a drug and placed upor its
eentainer; lobels, or wrapping at the time of packagings

+2) GCenerie name means +the offieial +itle ef a drug eor drug
combination as determined by the United States Adopted Names and acecepted by
the federal Feoed ard Drug Administration of those drug preduets having exaetly
the same aetive ehemieal ingredients 4in exaetly +£he same strength and
guantitys

+2) Brug produet seleet means teo dispenser without the duly liecensed
preseriberls express auvthorigation, a chemieally eguivalent and bioceguivalent
drug preduet in plaece of the drug preduect erdered or preseribeds

+4) Chemieally egquivalent means drug produets that ecortairn amounts
ef the identieal therapeutieally aetive ingredients irn £he identieal strengths
guantity, and desage feorm and that meet present comperdial standardss

+5) Bioceguivalernt means drug produets thats

4= Are Zlegally marketed under regulations promulgated by £he
£federal Food and Drug Administratiens

+b)> Are the same dosage form of the identieal aetive ingredients in
the identieal amournts as the drug preduet preseribeds
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+e) Comply with compendial standards and are consisternt £freom lot o
1ot with <respeet +to i) purity of ingredients;y i) weight wvariatiens {34}
uniformity of eontentsy ard {iv) stabilitysr arnd

4d)> For whieh +the £federal Food and Drug Administration has
established bieceqguivalent standards or has determined that re bieeguisalenee
problems exists

+6) Pharmaecist means a pharmaecist duly licensed in aececordaree with
the Uniform Liecernsing Lawsr

1 Medieal practitiener has +he same meaning as praetitioner in
seetieon 711,342+ and

+8) DBepartmernt means the Department of Health and Humar Serviees
Regulation arnd Licensure-

Sec. 16. Section 71-5403, Revised Statutes Supplement, 2002, is
amended to read:

71-5403. (1) A pharmacist may drug product select except when:

(a) A practitioner designates that drug product selection 1is not
permitted by specifying in his or her own handwriting on the face of the
prescription or by telephonic or electronic communication that there shall be
no drug product selection. For written prescriptions, the practitioner shall
specify on the prescription the phrase "no drug product selection", "dispense
as written", "brand medically necessary", or "no generic substitution" or the
notation "N.D.P.S.", "D.A.W.", or "B.M.N." or words or notations of similar
import to indicate that drug product selection is not permitted. The
pharmacist shall note "N.D.P.S." or "No Drug Product Selection" on the face of
the prescription to indicate that drug product selection is not permitted if
such is communicated orally by the prescribing practitioner; or

(b) A patient or designated representative or caregiver of such
patient instructs otherwise.

(2) A pharmacist shall not drug product select a drug product

unless:

(a) The drug product, if it is in solid dosage form, has been marked
with an identification code or monogram directly on the dosage unit;

(b) The drug product has been labeled with an expiration date;

(c) The manufacturer, distributor, or packager of the drug product
provides reasonable services, as determined by the board, to accept the return
of drug products that have reached their expiration date; and

(d) The manufacturer, distributor, or packager maintains procedures
for the recall of unsafe or defective drug products. Exeept as limited (=) by
this seetiony wher a medieal practitioner designates that ne drug preduet
seleetieon is permitted, ard () by subseetien (1) ef seetien 715404+ unless
the purchaser instruets otherwise, the pharmaecist may drug produet seleet a
drug preoduet with the same gererie name in the same strerngth, guantity, deser
and desage ferm a8 the preseribed drug whieh 48+ din £he phaormaecistls
professional epinieon, bioceguivalent, exeept +£hat preduets designated as
eontrolled substarees as listed in Sechedule ¥ of seetion 28405 shall ret be
interehangeds It shall be £he respensibility of the purechaser er the ultimate
user £o adwvige eor instruet the phaormaecist that he eor she deoes net desire drug
produet seleetion,; and it shall net be mandatery for the pharmaeist to drug
produet seleet agairnst his or her preofessienal Fudgment-s

429 The department may adeopt ard preomulgate nReeessary rules and
regulations, uper +the Jeint recommendation of +he Board of Medieine and
Surgery and the Board of Pharmaey, relating o +a) bieavailability, b)
£raudulent or misleading advertising pertaining fe drug preduet seleetiens, and
+e)> +£he econrtrel of corditiens in whieh +the preseribing practitiener eor
purehaser sheould be adwised when drug preoduet seleetior has been made by the
pharmaeists

2 A medieal praetitioner duly auvtherized +to preseribe drugss
medieinal substanees, or eortrolled substances may speeify in writing o by
telephonie communication on ecaech preseription +that there shall be ne drug
preoduet seleetien for the speeified brarnd name drug in any preseriptien— The
phrase =ne érug preéue% seleetieon or the rotatieor N-B-PS+- shall be epeeiéieé

does not approvesr The sign shall be provided by the department, at a eeost te
the phormaey whiech shall nrot exeeed +the aectual eost ef printing +eo +he
department; and +the printing or the sign shall be in bleeck letters net less
than ore ineh irn height-
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+5) A phaermaecist shall not drug preduet seleet a produet unrder +he
provigiens eof this seetion unless+ {a) The produetsy if it ig in seolid desage
£form; has been marked with an identification code or monegram direetly en +he
dosage units {(b) the produet has been labeled with ar expiration datesr () the
manufaeturer, dJdistributer, or packager preovides reaseomable servieces teo aeeept
return produets +that have reached +heir expiration datesr and &) +£he
manufaeturer, distributer,; or packager maintains reeall eapabilities for
unsafe or defeetive drugs—-

4= Exeept as provided in subdivisieorn +b) of £his subseetion,s 2
pharmaeist shall rot drug preduet seleet a produet under this seetion that is+

i) An ernterie—ecoated tablet or eapsules

+Hi) Ar injeectable suspension other than an antibietie or imsulin

Hi4) A eontrelled release preoduets

) A suppesitery ceorntaining aetive ingredients for whieh systemie
abserption is reecessary;r oF

) A different delivery system for aerogsel and nebulizer drugs—

+b)> A pharmaecist may drug preoduet seleet a produet set £forth in
subdivigien +a) of this subsecetieon if sueh produet has beer determined by the
Feoeod and Drug Administratien e be bieeguivalent and therapeutiecally
eguivalent o the preseribed drug-

47 The departmernt shall maintain a list of drug preoduets for whieh
biceguivalerney has been demonstrated and deocumented either federally or by the
state~

Sec. 17. Section 71-5404, Revised Statutes Supplement, 2002, is
amended to read:
71-5404. (1) A pharmaeist may drug preduet seleet a drug preduet

pursuant £o subseetion (1) of seetien 715403 eornly wher +there will be a
savings in eost to the purchaser, exeept that if a pharmaey does not have in
steoek £he preseribed drug preduet and +the medieal practitiener has net
indiecated N-D-P-S-+ and the enly eguivalent drug produet in steek is the same
or higher prieced; the pharmaecist, with +the <consenrt eof +the purchaser; may
substitute +he same or the higher prieced drug produets Ary savings resulting
£rom drug produet seleetion shall be xrefleeted in +he priee charged +he
purehaser by the pharmaeist-

42> Whenever a drug product has been prescribed with the notation
that no drug product selection is permitted for a patient who has a contract
whereunder he or she is reimbursed for the cost of health care, directly or
indirectly, the party that has contracted to reimburse the patient, directly
or indirectly, shall make reimbursements on the basis of the brard mame price
of the brand-name drug product and not on the basis of the gemerie er ehemieal
eguivalent or bieceguivalernt drug priee equivalent drug product, unless the
contract specifically requires generic reimbursement under the Code of Federal
Regulations.

2 I£ +the physieian preseribes a drug by its gererie ramesr the
pharmaeist shall, consistent with reasorable professieonal Judgment;, dispense
an effeetive brand whieh is the leowest retail eost brand in steek-

+4)> A3l preseriptiens (2) A prescription drug or device when
dispensed shall bear upon the label the name of the medieatien drug or device
in the container wunless the preseriber practitioner writes do not label or
words of similar import on the prescription or so designates 4im an exal
transmigsion of the preseriptier orally or by authorized transmitted copy.

45} (3) Nothing in this section shall (a) require a pharmacys; whieh
prieces preseriptiorns uporn a professienal fee basiss to charge less than its
established minimum price for the filling of any prescription or (b) prohibit
any hospital from developing, using, and enforcing a formulary.

+6) Wherever a purchaser or patient presents a preseriptior that may
be £illed with a produet seleeted by the pharmeeist under +he provisiens ef
this seetior and the pharmaeist choeses £o make suekh seleetion;y the pharmaeist
shall adwvisge the purchaser or patient that he or she may indiecate orally eor in
writing +£hat ke or she dees net desire drug produet seleetion and in that
instanee the preseriptieon shall be £illed as oxrdered-s ea a1 subseguert
refills +the dxrug preduet dispensed shall be distributed ard manufaetured by
the same company as the drug preoduet dispensed or the original preseriptien—

4+ Whern a pharmacist chooses to exereise +the prowvisieorns of +his
seetion when dispensing preseriptions £fer patients in long—term eare
£faeilities, the pharmaecist shall advise either £he patiert,; a representative
ef +the patiernt; or a staff nurse of the faeility that he or she has exereised
the provisions ef +£his seetion; and either +£he patient or hkhis er her
represgentative or a staff nurse of the faeility moy indieate orally or in
writing that he or she deoes neot desire drug produet seleetion, and in +that
instanee the preseriptior shall be filled as written-

+8) Nething eontained in this seetien shall be eonstrued to prohibit
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any hospital Ilicernsed by +the Department of Health arnd Human Serviees
Regulatien and Licensure £from establishing rules and regulations regarding the
methed by which medications are preseribed and dispensed for patients of suek

hespitals—-

Sec. 18. Section 71-5405, Revised Statutes Supplement, 2002, is
amended to read:

71-5405. (1) The drug product selection of any drug product by a

pharmacist pursuant to the Nebraska Drug Product Selection Act shall not
constitute the practice of medicine.

(2) Drug product selection of dxrugs made drug products by a
pharmacist in aeceordanee with pursuant to the act+ amd or any rules and
regulations that +the department may adeopt and promulgate adopted and
promulgated under the acts shall not constitute evidence of negligence if the
drug product selection was made within the reasonable and prudent practice of
pharmacy.

(3) When drug product selection by a pharmacist 1is permissible 4=
accordanee with under the act, such drug product selection shall not
constitute evidence of negligence on the part of the prescribing medieal
practitioner. In order +o promote drug produet seleetion £o the fullest
extentr the The failure of a prescribing medieal practitioner to provide that
there shall be no drug product selection in any case shall not constitute
evidence of negligence or malpractice on the part of such prescribing medieal
practitioner.

Sec. 19. Section 71-5406, Revised Statutes Supplement, 2002, is
amended to read:

71-5406. The manufacturer, packager, or distributor of any humar
use legend drug sold, delivered, or offered for sale for human use in the
State of Nebraska after Japuary 1+ 1978+ shall have the name and address of
the manufacturer of the finished dosage form of the drug printed on the label
on the immediacte <cortainer eoef +the drug +the name and address of the
manufacturer of +&he £inished desage £feorm eoef +he container of such drug.
Whenever a duly authorized agent of the department £imds e has probable cause
to believe that any drug is without such labeling, the agent shall embargo
such drug and shall affix +hexete an appropriate markings giwvirg thereto.
Such marking shall contain: (1) Adequate notice that the drug (a) is or is
suspected of being sold, delivered, or offered for gaim sale in violation of
the Nebraska Drug Product Selection Act and (b) has been embargoed; and (2) a
+ @ard warning that it is unlawful for any person to remove or dispose of the
embargoed drug by sale or otherwise without the permission £xem of the agent
or a court of competent jurisdiction.

Sec. 20. Section 71-5407, Revised Statutes Supplement, 2002, is
amended to read:

71-5407. (1) In addition to any other penalties provided by law,
any person who violates +he preowisiens any provision of the Nebraska Drug
Product Selection Act or any rule or regulation adopted and promulgated under
sueh aet shall, upon convietion thereof; be the act is guilty of a Class IV
misdemeanor for each violation.

(2) It shall be is unlawful for any employer or such an employer's
agent to coerce a pharmac1st to dispense a preseriptien drug er dewiee drug
product against the professional judgment of the pharmacist or as ordered by
the preseribing medieal a prescribing practitiomner.

Sec. 21. The department may adopt and promulgate rules and
regulations necessary to implement the Nebraska Drug Product Selection Act
upon the joint recommendation of the Board of Medicine and Surgery and the
Board of Pharmacy.

Sec. 22. Within the limits specified in this section, the State of
Nebraska opts out of the provision of the federal Personal Responsibility and
Work Opportunity Reconciliation Act of 1996, Public Law 104-193, section 115,
that eliminates eligibility for food stamps for any person convicted of a
felony involving the possession, wuse, or distribution of a controlled
substance. A person shall be ineligible for food stamp benefits under this
section if he or she (1) has had three or more convictions for the possession
or use of a controlled substance or (2) has been convicted of a felony
involving the sale or distribution of a controlled substance under section
28-416. A person shall only be eligible to receive food stamp benefits under
this section if he or she 1is participating in or has completed a
state-licensed or nationally accredited substance abuse treatment program

since the date of conviction. The determination of such participation or
completion shall be made by the treatment provider administering the program.
Sec. 23. Section 81-6,107, Revised Statutes Supplement, 2002, is

amended to read:
81-6,107. +3)> Any physician or pharmacist required to make reports
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under section 81-6,102 or 81-6,103 is immune from liability, civil, criminal,
or otherwise, for filing an incomplete report as a result of the failure of an
individual to provide the information necessary to make such report.

Sec. 24. Section 81-6,110, Revised Statutes Supplement, 2002, is
amended to read:

81-6,110. Costs associated with administration of the Parkinson's
Disease Registry Act shall be paid from cash funds, contract receipts, gifts,
and grants. No general funds shall be used to pay such costs. Funds received
by the department for the payment of such costs shall be remitted to the State
Treasurer for credit to the Department of Health and Human Services Regulation
and Licensure Cash Fund. Notwithstanding any other provision of the act, the
Parkinson's Disease Registry and all duties related to the administration of
such registry and such act shall cease as of June 30 of any year in which the
department has insufficient funds on hand to perform its duties under the act
for the next fiscal year, after providing thirty days' written notice to each
approved researcher who has contracted with the department under section
81-6,101 in the current biennium. The Parkinsenls Disease Registry Aet
terminates or June 304+ 2003+ er if ne reguests are reeceived for tweo years £rem
approved regearchers +to obtain aeceess o data eortaired in the Parkinsean's
Bigease Registry; the aet terminates twe years after +he date of +he Ilast
reguegts whichever eeecurs seoorer, unless reenaeted or reesgtablished by £he
Legislature-

Sec. 25. Original sections 20-127, 20-129, 71-2406, and 71-5408,
Reissue Revised Statutes of Nebraska, and sections 71-140, 71-1,148, 71-1,235,
71-514.02, 71-2407, 71-2408, 71-2409, 71-5185, 71-51,102, 71-5402 to 71-5407,
81-6,107, and 81-6,110, Revised Statutes Supplement, 2002, are repealed.

Sec. 26. The following sections are outright repealed: Section
71-5401, Reissue Revised Statutes of Nebraska, and sections 79-11,142 to
79-11,149 and 81-6,108, Revised Statutes Supplement, 2002.




