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Approved by the Governor Apri1 17, 1987

Introduced by Haberman, 44

AN ACT relating to banking and fi.nance; to adopt the
Commodity Code-

Be it enacted by the people of the State of Nebraska,
Secti.on 1. This act shall be known and may be

cited as the Commodity Code,
Sec. 2. For purposes of the Commodity Code,

unless the context otherwise requi.res, the definitions
found in sections 3 to 16 of this act sha]I be used-

Sec. 3- Board of trade shall mean any person
or group of persons engaged in buying or selling any
commodity or receiving the same for sale on consignment,
whether such persoD or group of persons is characterized
as a board of trade, exchange, or other form of
marketplace.

Sec. 4. CETC rule shall mean any rule,
regulatj.on, or order of the Commodj.ty Futures Trading
Commission i.n effect on the effective date of this act.

Sec. 5. Commodity shall mean, except as
otherwise speci.fied by the director by rule, regulation,
or order, any agricultural, grain, or livestock product
or byproducti any metal or mineral, including a precious
metaf; any gem or gemstone, whether characterized asprecious, semi"-precious, or otherwise; any fuel, whether
Iiquid, gaseous, or otherwise; any foreign currency; and
alL other goods, articles, products, or items of any
kind. Comodity shall not include (I) a numismatic
coin, the fair market value of which is at least fifteen
per cent higher than the value of the metat it contains,
(2) real property or any ti.mber, agricultural, or
livestock product grown or raised on real property ar)d
offered or sold by the owner or lessee of such real
property, or (3) any work of art offered or sold by art
deaLers at public auction or offered or sold through a
private sale by the owner of such work-

Sec. 6. Commodity contract shall mean any
account, agreement, or contract for the purchase or
sale, primarily for speculation or investment purposes
and not for use or consumption by the offeree or
purchaser, of one or more commodities, whether for
immedj.ate or subsequent delivery or whether delivery is
intended by the parties, and whether characterized as a
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cash contract, deferred shipment or deferred delivery
contract, forward contract, futures contract,
installment or margin contract, leverage contract, or
otherwise. Any commodity contract offered or sold
shall, in the abience of evidence to the contrary, be
presumed to be offered or sold for speculation or
investment purposes. A conmodity contract shall not
include any tontract or agreement which requires, and
under which the purchaser receives, within twenty-eight
calendar days from the Palment i.n good funds of any
portj.on of the purchase Price, physi'caI delivery of the
total amount of each comodj'ty to be purchased under ttre
contract or agreement.

Sec. 7. Commodity Exchange Act shall mean the
act of congress known as the Commodity Exchange Act, 7
U-S.C. 1, as amended on the effective date of this act'

Sec. 8- Commodity Eutures Trading Commission
shall mean the independent regulatory agency established
by Congress to administer the Commodity Exchange Act'

Sec. 9. Commodity merchant shall mean any of
the following, as defined or described in the Commodity

or by CETC rule:
Eutures commission merchanti

t
1
2
3
4
5
6

Comodity pool oPeratori
Commodity trading advisor;
Introducing broker;
Leverage transactj.on merchant;

An associated person of any of the
foregoing;

(7) Etoor broker; and
(8) Any other person, other than a futures

a6sociation, required to register with the Commodi'ty
Eutures Trading Commission.

Sec.1O. commodj.ty option shalI mean any
account, agreement, or contract giving a party thereto
the riqht but not the obligation to purctrase or sell one
or aore commodities or one or more commodity contracts,
whether characterized as an option, privilege,
indemnity, bj.d, offer, put. calI, advance guaranty,
decline iuararrty, or otherwise, but shaLl not include an
option traded on a national securities exchange
rlgistered with the Securi.ties and Exchange Commission'

Sec. 11. Director shal! mean the Director of
Bankj.ng and Einance.

Sec. t2. Fi.nancial institution shall mean a
bank, savings institution. or trust company organj'zed
under, or supervised pursuant to, the laws of the United
States or of any state.

Sec. 13. offer shall mean every offer to
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seII, offer to purchase, or offer to enter into a
commodity contract or commodity option.

Sec. L4- Person shall mean an individual, a
corporation, a partnership, an association, a
joint-stock company, a trust in whj.ch the interests of
the benefi.ciaries are evj.denced by a security, an
unincorporated organization, a government, or a
polj.tical subdivision of a government, but shaII not
include a contract market designated by the Commodity
Eutures Trading Commission or any clearinghouse thereof
or a national securities exchange registered wlth the
Securities and Exchange Commj.ssion or any employee,
officer, or director of such contract market,
cl-earj.nghouse, or exchange acting soleIy in that
capacity.

Sec. 15. Precious metal shall mean the
following in either coin, bullion, or other form:

) Silver;
) CoId;
) Platinum;
) PaIIadium;
) Copper; and
) Such other items as the director may

specify by rule, regulation, or order.
Sec. 16. Sale or seII shall mean every sa1e,

contract of sale, contract to sel.I, or disposition, for
value.

Sec. 17. Except as otherwise provided i.n
section 18 or 19 of this act, no person shall seII or
purchase or offer to sell or purchase any commodity
under any commodi.ty contract or under any commodity
option or offer to enter into or enter j.nto as seller or
purchaser any commodj.ty contract or any commodity
opti on -

Sec. 18. (1) Section 17 of thj-s act shall not
apply to any transactiorr offered by and in which any of
the followi.ng persons, or ally employee, offj.cer, or
director of such person acting solely j.n that capacity,j-s the purchaser or seller:

(a) A person registered with the Commodity
Eutures Trading Commission as a futures commission
merchant or as a Ieverage transaction merchant whose
activj.ties require such registration;

(b) A person regi.stered with the Securities
and Exchange Commission as a broker-dealer whose
actj.vities requi.re such registration;

(c) A person affiliated with, and whose
obligations and liabilities under the transaction are
guaranteed by, a person referred to in subdivision
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(1)(a) or (b) of this sectioni
ia) A person who is a member of a contract

market designated- by the Commodity Futures Tradinq
Commission or any clearinghouse thereof;

(e) A financial institution; or
if) a person reqistered under the Iaws of this

state a= 'a' se-.trities broker-dealer whose activities
requj.re such registration.' (2 ) itris section shall not apply to aly
transaction 'or activity which is prohibited by the
commodity Exchange Act or CETC rule'- Sec. li. (1) section 17 of this act shal'I not
apply to the following:

( a ) An account, agreement, or transaction
within the exclusive jurisdiction of the commodity
Futures Trading Commission as granted under the
Comnodity Exchange Act;

(b) A commodity contract for the purchase of
one or more Precious metali which requires, and under
which the puichaser receives, within seven calendar days
from the payment in good funds of any Portion of the
p".-ft"=. pti.i, physical delivery of the quantity of the
-pi""io,-,t *"t"1. puichased by such payment' Physical
i"flr".y shalI be 'deemed to have occurred if, within
suctr seien-day Period. such quantity of precious metals
furchased by- suctr payment is -deJ.i'vered, whether in
ipecifically segregatld or fungible bulk form, into the
fi="es=i.on ;f a-deaository, other than the se1Ier, which
i= either (1) a financial institution, (ii) a
depository, the' trarehouse receipts of which are
retognj,zei for delivery Purposes for any commodity on a
contiact market designated by the Commodity Futures
Trading Commission, (iii) a storage facility licensed or
regula[.ed by the United States or any agency thereof' o-r
(i;) a delository designated by the director, and such
depository issues and the purchaser receives' a

".iti.fj.c"L", document of title, confi'rmation, or other
instrument evidencing that such quantity of precious
metals has been delivered to the depository and is being
and wiII contitlue to be held by the depository on the
p"i.n^=".'s behalf, free and clear of aII Iiens and
^encumbrances, other than Iiens of the purchaser' tax
Iiens, Iiens agreed to by the purchaser, or liens of the
a.po"ito.y for fees and expenses, which have previously
been disclosed to the Purchaser;

( c ) A commodity contract solely betv'een
persons engaged in producing, processing, using
commercially, or handling as merchants. each commodity
subj6ct to -such contract or any byproduct of such
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commodity; or
(d) A commodity contract under lrhich theofferee or the purchaser is a person referred to insectj.on 18 of this act, an insurance company, aninvestment company as defined in the Investment CompanyAct of 194O, or an employee pensj.on and profit-shaij.nt

or benefit plan other than a self-employed individualretirement plan or indivj.dual retirement account.(2) The director may adopt and promulgate orissue rules, regulatj-ons, or orders prescribinq theterms and conditions of aII transactions and contractscovered by the Commodity Code, which are not within theexclusive jurisdiction of the Commodity Eutures TradingComnj.ssion as granted by the Commodity Exchange Act,exempting any person or transactj.on from any provision
of the Commodity Code conditionalJ-y or unconditionalJ-y
uld otherwise implementing such code for the protection
of purchasers and sellers of commodj.ties.

Sec. 2O. (1) No person shall engage in atrade or business or otherwise act as a commodity
merchant unless such person ( a) is registered ortemporarily Iicensed with the Commodity Eutures Tradj.ngComission for each acti.vity constituting such person asa corunodity merchant and such registration or temporary
Iicense shalI not have expired or been suspended oirevoked or (b) is exempt from such registration byvirtue of the Commodity Exchange Act or of a CETC rule.(2) No board of trade shal} trade or provide aplace for the trading of any commodity contract orcommodity option required to be traded on or subject tothe rules of a contract market designated by theComodity Eutures Trading Commission unless such boardof trade has been so designated for such commodity
contract or comnodi"ty option and such designation shaIInot have been vacated, suspended, or revoked.

Sec. 2f. No person shalI directly orindirectly (1) cheat or defraud or attempt to cheat ordefraud any other person or employ any devi"ce, scheme,
or artifice to defraud any other person, (2) make anyfalse report, enter any false record, or make any untrue
statement of a material fact or omit to state a material
fact necessary in order to make the statements made, in
the light of the circumstances under whj.ch they weremade, not mj.sleading, (3) engage j.n any transaction,
act, practj.ce, or course of business, incJ.uding, but not
Iimited to, any form of advertising or sol-icitation,
which operates or would operate as a fraud or decej.t
upon any person, or (4) misapproprj.ate or convert the
funds, securj.ty, or property of any other person j.n or

-5- 1425



LB 575 LB 575

in connection with the purchase or sale of, the offer to
seII, the offer to purchase, the offer to enter into, or
the entry into of any commodity contract or commodity
opti.on subject to section L7 or 18 of this act or
subdivision (1)(b) or (d) of sectj.on 19 of thj's act.

Sec. 22. (1) The act, omission, or failure of
any official, agent, or ottrer Person acti.ng for any
individual, association, partnerstrip, corporation, or
trust within the scope of his or her emplolment or
office shall be deemed the act, omission, or failure of
such j.ndividual, associatj.on, partnership, corporation,
or trust as weII as of such official, agent, or other
person.

(2) Every person who directly or indj.rectly
controls another person liable under any provi-sion of
the commodity Code, every partner, officer, or director
of such other person, every person occupying a similar
status or performing similar functions, and every
employee of such other person who materially aids in the
violation shall also be Iiable jointly and severally
with and to the same extent as such other person unless
the person wtro is also Iiable by virtue of this section
sustains the burden of Proof that he or she did not know
and in exercise of reasonable care could not ]rave known
of the existence of the facts by reason of which the
liability is alleged to exist.

Sec. 23. Nothing in the Commodity Code shall
impair, derogate, or otherwise affect the authority or
por,rers of the director under the Securj-ties Act of
Nebraska or the application of any provision of the act
to any person or transaction subject to such act.

Sec. 24. The Commodity Code may be construed
and implemented to effectuate i.ts general purpose to
protect j.nvestors, to prevent and prosecute iIlegaI and
fraudul-ent schemes involving commodi.ty contracts, and to
maxi-mize coordination rrrlth federal and other states' law
and the administration and enforcement thereof. The
commodity Code is not intended to create any rights or
remedles upon which actions may be brought by private
persons against persons who violate the provisions of
the code.

Sec. 25. ( I ) The di.rector may make
investigations, within or without this state, as lre or
she finds necessary or appropriate to:

(a) Determine whether any person has violated
or is about to violate any provision of the commodi.ty
Code or any rule, regulation, or order of the directori
or

(b) Aid in enforcement of the Comodity Code.
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(2) The director may publish information
concerning any violation of the code or any rule,
regulation, or order of the director.

( 3 ) Eor purposes of any investigati.on orproceeding under the Commodity Code, the director or any
officer or empLoyee designated by rule, regulation, or
order may administer oaths and affirmations, subpoena
witnesses, compel the attendance of wj.tnesses, take
evidence, and require the production of any books,papers, correspondence, memoranda, agreements, or other
documents or records which the di.rector fi-nds to be
relevant or material to the inquiry.

(4)(a) In case of contumacy by or refusal to
obey a subpoena issued to any person, any court of
competent jurisdictj.on, upon application by the
director, may issue to that person an order requiring
hj.m or her to appear before the di.rector or the officer
designated by the director to produce documentary
evj.dence if so ordered or to give evidence touching the
matter under investj.gatj.on or in question. Any failure
to obey the order of the court may be punj.shed by the
court as a contempt of court.

(b) The request for order of compliance may be
addressed to ej.ther (i.) the district court of Lancaster
County or the district court in the county where service
may be obtained or) the person refusing to testify orproduce, if the person is within this state, or (ii) the
approprj.ate district court of this state havj.ngjurisdi-ction over the person refusing to testify orproduce, if the person is outsj.de thj.s state.

Sec. 26- (I) lf tl)e director believes,
whether or not based upon an investigation conducted
under section 25 of thj.s act, that any person has
engaged or is about to engage in any act or practice
constituting a violation of any provision of the
Commodity Code or any rule, rec;ulati.on, or order under
the code, the dj.rector may:

(a) Issue a cease and desist order;
(b) Issue an order imposing a civil penalty j.n

an amount which may not exceed twetlty-five thousand
dollars for any single violation or one hundred thousand
dollars for multiple violations in a single proceeding
or a series of related proceedings; or

(c) Initi.ate any of the actions specified in
subsection (2) ot this section.

(2) The director may instj.tute any of the
foIJ-owing actions in the approprj.ate district court of
this state or in the appropriate courts of another state
in addition to any legal or equj.table remedies otherwise
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avai I able :
(a) An action for a declaratory judgment,
(b) An action for a prohibitory or mandatory

injunction to enjoin the vi.olation and to ensure
compliance with the commodity code or any rule,
regu)-ation, or order of the director;

(c) An action for disgorgement; or
(d) An action for appointment of a receiver or

conservator for the defendant or the defendant's assets.
sec. 2'7. (1) Upon a proper shovri.ng by the

director that a person has violated or is about to
violate any provision of ttre Commodity Code or any rule,
regulation, or order of the director, thg court may
grant appropriate Iegal or equitable remedies.

(21 Upon a shouing of a violation of the
commodity code or a rule, regulation, or order of the
dj"rector, the court, i.n additlon to traditional leqal
and equitable remedies, including temPorary restraining
orders, permanent or temporary prohibitory or mandatory
injunctions, and wrlts of prohibition or mandamus, may
grant the follolring special remedies:

(a) Imposition of a civil penalty in an amount
which may not exceed tventy-five thousand dollars for
any single violation or one hundred thousand dollars for
multj.ple violations in a single proceeding or a series
of related proceedings;

(b) Disgorgement;
(c) Declaratory judgment;
(d) Restltution to investors trishing

restitution, and
(e) Appointment of a receiver or conservator

for the defendant or the defendant's assets.
(3) Appropriate remedies when the defendant is

sfrown only about to violate the Commodity Code or a
rule, regulation, or order of the director shall be
Iimited to:

conservato

to post

(a) A temporary restrailting order;
(b) A temporary or permanent injttnction;
(c) A writ of prohibition or mandamus; or
(d) An order appointing a recej.ver or
r for the defendant or the defendatrtrs assets.
(4) The court shall not require the director
a bond in any official action under the

commodity Code.
Sec. 28. (1) Upon a proper showing by the

director or securities or comrnodity agency of a foreign
state that a person other than a government or
governmental agency or instrumentality has violated or
is about to violate any provision of the commodity code
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of such state or any rule, regulation, or order of thedirector or securities or commodity agency of theforej.gn state, the court may grant appropriate Iegal andequitabLe remedj.es.
(2) Upon a showing of a violatj.on of thesecurities or commodity act of ttre foreign state or arule, regulation, or order of the director or securj.ties

or commodity agency of the foreign state, the court, i.naddition to tradj.tional legal or equi.table remedies,including temporary restraining orders, permanent ortemporary prohibj.tory or mandatory injunctions, andwrits of prohibiti.on or mandamus, may grant thefollowing special remedies:
(a) Disgorgement; and
(b) Appoj.ntment of a receiver, conservator, orancillary receiver or conservator for the defendant orthe defendant's assets Iocated i.n this state.
(3) Appropriate remedies when the defendant isshown only about to violate the securities or commodity

act of the foreign state or a rule, regulation, or order
of the dj.rector or securitj.es or commodity agency of the
foreign state shall be limited to:

(a) A temporary restraj.ning order;
(b) A temporary or permanent injunction;
(c) A writ of prohibition or mandamus; or(d) An order appointi.ng a receiver,

conservator, or ancillary receiver or conservator for
the defendant or the defendantrs assets located in this
state.

Sec. 29. ( 1 ) Any person who wiIIfu}ly
violates any provision of the Comodity Code or any
rule, regulation, or order of the director under the
code shall., upon conviction,. be guilty of a Class IV
felony.

(21 Any person convi.cted of violating a rule,
regulation, or order under the code may be fined but may
not be imprisoned if the person proves he or she had no
knowledge of the rule, regulation, or order.

(3) The director may refer such evidetrce as is
available concerni.ng violations of the code or any ruIe,
regulation, or order of the director to the Attorney
Ceneral or county attorney who may, with or vrithout
reference from the director, initiate criminalproceedings pursuant to the code.

Sec. 30. (1.) The Commodity Code shall be
administered by the Department of Banking and Einance.
Neither the director nor any employees of the dj.rector
shall use any information hrhich is filed with or
obtai.ned by the director lrhj.ch is not public information
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for personal gain or benefit, nor shall the director or
any employees of the director conduct any securities or
comodity dealings whatsoever based upon any such
information, even though public, j.f there has not been a
sufficient period of time for the securitj-es or
commodity markets to assimilate such information.

(2) Except as provided in subsection (3) of
this section, all information collected, assembled, or
maintained by the director shall be public information
and shall be available for the examination of the public
as provided by sections A4-7L2 to A4'712.09.

(3) The foll-owing informatlon shalI be deemed
to be confidentialr

( a ) Information obtained i.n investigations
pursuant to section 25 of this act;

(b) Informatj.on made confidential by sections
A4-772 to 84-712.09; or

(c) Information obtaj.ned from federal agencies
whi.ch may not be disclosed under federal law.

(4) The director may disclose any information
made confidential under subdivision (3)(a) of this
section to persons identified in section 31 of this act.

(5) No provision of the commodity Code shall
either create or derogate any Privilege which exists at
common lavr, by statute, or otherwise, when any
documentary or other evidence is sought under strbpoena
directed to the director or any employee of the
di rector.

Sec. 31. (1) To encourage uniform application
and interpretation of the Commodi.ty code and securi.ties
regulation and enforcement in general, the director and
the employees of the director may cooperate, including
bearing the expense of the cooperation, with the
securities agencies or dj.rector of another jurisdj.ctj.on,
Canadian province, or territory or such other agencies
administering i.ts commodity code, the Commodity Futures
Trading Commissiol), the Securities and ExchaDge
Commission, any self-regulatory organj.zation established
under the Commodity Exchange Act or the Securities
Exchange Act of 1934, any nati.onal or international
organization of commodities or securities offici.als or
agencies, and any governmental Iaw enforcement agencY.

(2) The cooperation authorized by subsection
(1) of this section shall include. but need not be
Iimited to, the following:

( a) Making joint examinations or
investigations;

(b) Holdlng joint administrative hearings;
(c) EiIing and prosecutinq joint litigation;
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(d) Sharing and exchanging personnel;
(e) Sharing and exchanging information and

document s ;
( f) Formulating and adopting mutual

regulatj.ons, statements of policy, guidelines, proposed
statutory changes, and releases; and

(S) Issulng and enforcing subpoenas at the
request of the agency administering such code in anotherjurisdiction, the securitj.es agency of anotherjurisdiction, the Commodity Eutures Trading Commission,
or the Securities and Exchange Commission if the
information sought would also be subject to IawfuI
subpoena for conduct occurring in this state.

Sec. 32. ( 1 ) In addition to specific
authority granted elsewhere 1n the Commodity Code, the
director may adopt and promulgate rules, regulations,
and orders as are necessary to carry out the code. Such
rules and regulations shall include, but not be limited
to, rules and regulations defj.ning any terms, whether or
not used i"n the code, insofar as the definitions are not
inconsistent with the code. Eor the purpose of ruLes
and regulations, the director may classify commodities
and commodity contracts, persons, and matters within the
dj.rector' s jurj.sdiction.

(2) Unless specifically provided in the
Commodity Code, no rule, regulation, or order may be
adopted and promulgated unless the director finds that
the action i-s:

(a) Necessary or appropriate in the public
interest or for the protection of investors; and

(b) Consistent with the purposes fairlyj.ntended by the policy and provisions of the code.
(3) AII rules and regulations of the director

shall be published.
(4) No provision of the Commodity Code

imposing any liability shall apply to any act done or
omitted in good faith j.n conformity with a rule,
regulation, or order adopted and promulgated by the
director, notwitltstanditrg that the rule, regulation, or
order may later be amended, rescinded, or determitred byjudici.al or other authorj.ty to be invalid for any
reason.

Sec. 33 - When a person, including a
nonresj.dent of this state, engages in conduct prohibited
or made actionable by the Commodity Code or any rule,
regulation, or order of the director, the engaging j.n
the conduct shall constitute sufficient contact v/ith
this state for the .exercise of personal jurisdiction
over such a person in any action which arises under the
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Commodity Code. Service may be made by leaving a copy
of the process in the office of the dj.rector, but it
shall not be effective unless (1) the plaintiff, who may
be the director in a suj.t, action, or proceeding
instituted by him or her, forthwith sends notj'ce of the
service and a copy of the process by registered mail to
the defendant or respondent at his or her last address
on file with the director and (21 the plaintiff's
affj.davit of compli.ance wi.th this section is filed in
the case on or before the return day of the Process, if
any, or wj.thin such further ti.me as the court allolrs-

Sec. 34. (1) Sections 17, 20, and 21 of this
act shall apply to persons who seII or offer to sell
when (a) an offer to sell is rnade in this state or (b)
an offer to buy is made and accepted in this state.

(21 Sections 17, 20, and 21 of this act stral}
apply to persons who buy or offer to buy when (a) an
offer to buy is made in this state or (b) an offer to
sell is made and accepted in this state.

(3) Eor the purpose of this section, an offer
to seII or to buy shall be made in tltis state, whettter
or not either party is then present in this state, when
ttre offer (a) originates from this state or (b) is
directed by the offeror to this state and received at
the place to which it is directed or at any post office
in this state in the case of a mailed offer-

(4) Eor the purpose of this section, an offer
to buy or to seII shall be accepted j.n this state when
acceptance (a) is communi.cated to the offeror in this
state and (b) has not previously been communj'cated to
the offeror, orally or in writing, outside this state;
and acceptance shall be communicated to the offeror i.n
this state, whether or not either party is then present
in this state, wlten the offeree directs it to the
offeror in this state, reasonably believing the offeror
to be i.n this state and it is received at the place to
which it is directed or at any post office in thj's state
in the case of a mailed acceptance-

(5) An offer to seII or to buy shall not be
made in this state when (a) the Publisher cj.rculates, or
there is cj.rculated on his or trer behalf, in this state
any bona fide newspaper or other publication of general,
regular, and paid circulation whi.ch is not published in
this state or wtrich is published in this state but has
had more than two-thirds of its circulation outside this
state during the past twelve months or (b) a radio or
television program originating outside thj.s state is
received in this state.

Sec. 35. (1) The director shall commence an
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administrative proceeding under the Comnodity Code byentering either a notice of intent to do a contemplatedact or a summary order. The notice of intent or summaryorder may be entered without notice, v/ithout opportunityfor hearing, and need not be supported by findi.ngs oifact or conclusions of law, but shall be in writing..(2) Upon entry of a notice of intent orsummary order, the director shall promptly notify alIinterested parties that the notice or summary order hasbeen entered and the reasons therefor. lf theproceeding is pursuant to a notice of intent, thedirector shalL inform alI j.nterested parties of thedate, time, and place set for the hearing on the notice.If the proceeding is pursuant to a summary order, thedirector shaII inform alI interested parties that theyhave thj.rty business days from the entry of the order tofile a written request for a hearing on the matter v/iththe director and that the heari.ng wilL be scheduled to
commence within thirty busj.ness days after the receiptof tbe written request.

(3) If the proceeding is pursuant to a summaryorder, the director, whether or not a written requestfor a hearing is received from any interested party, mayset the matter dot n for hearing on the director's ownmotion-
(4) If no hearing is requested and none isordered by the di.rector, the summary order shallautomatically become a finaL order after thirty business

days -

(5) If a hearing is requested or ordered, thedirector, after notice of and opportunity for hearing toaII interested persons, may modify or vacate the orderor extend it unti] final determination.
(6) No final order or order after hearing maybe returned without (a) appropriate notice to aI]interested persons, (b) opportunity for hearj.ng by allinterested persons, and (c) entry of written findj.ngs offact and conc.Iusions of law.
(7 ) Every hearing in an admini strativeproceeding under the Commodity Code shaII be public

unless the director grants a request joined in by alIthe respondents that the hearing be conducted privately.
Sec. 36. (1) Any person aggrieved by a finalorder of the director may obtain a review of the order

in the district court of Lancaster County by filing,
within sixty days after the entry of the order, a
written petitj.on praying that the order be modified orset aside in whole or in part. A copy of the petj.tion
for review shal1 be served upon the director.
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(2) Upon the filinq of a petition for review,
except v/hen the taking of additional evidence is ordered
by the court pursuant to subsection (5) or (6) of this
secti.on, the court shalI have exclusive jurisdiction of
the matter, and the director may not modj.fy or set aside
the order in whole or in part.

(3) The filinq of a petition for revie$, under
subsection ( 1 ) of this section shall not, unless
specifically ordered by the court, operate as a stay of
the director's order, and the director may enforce or
ask the court to enforce the order pending the outcome
of the review proceedings.

(4) Upon receipt of the petition for review,
ttre director shall certify and file in the court a copy
of the order and the transcriPt or record of the
evidence upon which it was based. If the order became
final by operation of Iaw under subsection (4) of
section 35 of this act, the director shall certify and
file in court the summary order evidence of its source
upon the parties to it and an affidavit certifying that
no hearing has been held and the order became final
pursuant to such section.

(5) If either the aggrieved party or the
director applies to the court for leave to adduce
additional evidence and shows to the satisfaction of the
court that there were reasonable grounds for failure to
adduce the evidence in the hearing before the director
or other good cause, the court may order the addi"tional
evidence to be taken by ttle director under such
condj.tions as the court considers Proper.

(6) If new evidence is ordered taken by the
court, the director may modify the findings and order by
reason of the additional evidence and shall file ln the
court the additi.onal evidence together with any modified
or new findings or order.

(7 I The court shalI revj'ew de novo the
petition based uPon the origina). record before the
director as amended under subsections (5) and (6) of
this section. The findings of the director as to the
facts, 1f supported bY competent, material, and
substantive evidence, shal-1 be conclusive. Based upon
such review, the court may affi.rm, modify, enforce, or
set asi.de the order, in whole or in part.

(8) The judgment of the court shall be subject
to review by the Supreme court.

Sec. 37. It shall not be necessary to refute
the exj-stence of any of the exemptions of the Commodity
Code in any complaint, information, or indictment or any
writ or proceedi.ng brought under the code, and the
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burden of proof of any such exemption shall be upon theparty claj.ming the same-
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