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LEGISLATIVE BILL 172
Approved by the Governor May 22, 1979

Introduced by Public Health and Welfare Committee,
Cullan, 49, Chmn.; Kennedy, el TABES 8 Maresh,
32: Simon, 31V Clark, 47 Wesely, 26;
3o0o0drich, 20

AN ACT to adoot the Yebraska Health Care Certificate of
Need Act; to provide penalties; to provide
severabilitv; to provide an operative date;
and to declare an emergency.

3e it enacted by the peorle of the State of Nebraska,

Section 1. This act shall be known and aay be
cited as the Nebraska Health Care <cCertificate of VYeed
Act.

Sec. 2. The Legislature hereby declares that it
is the purpose >f this act to conserve the linited nealth
care resources 9f personnel and facilities in order to
provide quality health care to all citizens of the state,
to minimize unnecessary Jduplication of facilities and
servicas, to encourage Jevelopment of alternative methods
of delivering health care, and to maximize the
effectiveness of axpenditures made for health care.

Sec. 3. TFor purposes of this act, unless the
context otherwise requires, the definitions found in
sections 4 to 28 of this act shall be used.

Sec. Uu4. Ambulatory surgical facility shall mean
a facility, not a part of a  hospital, which ovrgvides
surgical treatment to oatients not requiring
hospitalization, but shall not include the offices of
private physicians or dentists whether for individual or
group practice.

Sec. S Capital expenditure shall mean an
expenditure by or on behalf of a health care £facility
which, under generally accepted accounting priaciples, is
not properly chargeable as an expense of operation and
maintenance and which exceeds one hundred thousand
dollars.

The cost of studies, surveys, desigas, plaas,
vorking drawings, specifications, and other activities
essential to the acquisitioa, improvement, expansiom, oOC
replacement of the site, plant, and equipment wit
respect to which the capital expenditure is made shall e
included in determining the amount of the capital
expenditure.
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Sec. 6. Certificate of reed shall aean a
4ritten authorization by the jepartment for a person to
implement the project under review.

Sec. 7. Clinical eguipment shall mean egquipment
required to perform diagnostic or *therapeutic procedures.

Sec. 8. Department shall mean the Department of
Jealth.

Sec. 9. To develop shall mean, when used in
connection with health services, to undertake those
activities which on their completion will result ia the
offer of a a1ew institutional health service or the
incurring »f a financial obligation in relation to the
offering of such a service.

Sez. 10. Health care €facility shall include
hospitals, osychiatric hospitals, tuberculosis hospitals,
skilled nursing facilities, kidney disease treataeat
centars, 1iacluding freestanding remodialysis uaits,
intermediate care facilities, anbulatory surgical
facilities, health maintenance organizations, and cther
comparable facilities, but shall not include home health
igancies.

Yealth care facility shail not ianclude Christian
Science Sanatoriums operated or listed and certified by

th First Church of Christ Scientist, 3oston,
Massachusetts, and shall not include facilities operated
solely as part of the ygractice of an independent

practitioner, partnershio, or professional corporatior as
defined ia section 21-2292, Reissue Revised Statutes of
Nebraska, 1943.

Sec. 11. Hdealth maiatenance organizatiom shall
mean a public oc srivate orgjanization organized under the
laws of this state which: (1 Provides or othervise
makes available to enrolled vparticipants health care
services, incliuding at least the following basic health
care services (a) usual physician services, (h)
hospitalization, (c) laboratory, (d) X-ray, (e) emergency
and preventive services, and (f) out-of-area coverage;
(2) is compensated, except for copayaents, £for the
provision of the basic health care services listed in
subdivision (1) of this section to enrolled vparticipants
on a predetermined periodic rate basis; and (3) provides
physicians' services prisarily (a) directly through
physicians who are either emd>loyees or partners of such
organization or () through arrangements with 1iadividual
physicians or one or more groups of physicians, organized
on a group practice or individual practice basis.
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Sec. 12. Health services shall mean «clinically
related services, including but not limited to
diagnostic, treatment, or rehabilitative services, and
includes alcohol, drug abuse, and mental health services.

Sec. 13. 1Institutional health services shall
mean health services provided in or through health care
facilities or health maintenance organizations and
includes the entities in or through which such services
are provided.

Sec. 14. Health systems agency shall mean a
public or private nonprofit agency which meets the
requirements of P.L. 93-641, 42, U.S.C., section 300k et
seqg., and which has. ‘been 'officially 6 designated jas ‘a
health systems agency.

38C. ; . 194 Home health agency shall mean an
organization wnich offers a program of two or more health
services in a <client's residence or other comaunity
setting to people of all ages. Suchk services may include
physician ssrvices, aursing services, physical therapy
services, occupational therapy services, speech pathology
services, home health aid-homemaker services, medically
related social services, nutrition «counseling services,
laboratory. services, and medical supplies and eguipament.

Sec. 16. Hospital shall mean an institution or
facility which 1is primarily engaged ia providing to
inpatients, by or urder the supervision of physicians,
diagnostic services and therapeutic services for medical
diagnosis, treatnent, and care of injured, disabled, or
sick persons, or rehabilitation services for the
rehabilitation of injured, disabled, or sick persons, but
does aot include psychiatric and tuberculosis hospitals.

Sec. 17. Psychiatric hospital shall mean an
institution or facility which 1is oprimarily engaged 1in
providing to inpatients, by or under the supervision of a
ohvsician, psychiatric services <£or the diagnosis and
treatment oZ mentally ill persons.

Sec. 13. Tuberculosis hospital shall aean an
institution or facility which is orimarily engaged in
providing to inpatien*ts, by or under the supervision of a
physician, wmedical services £for the diagnosis and
treatment of tuberculosis.

Sec. 19. Intermediate care facility shall nean
an institution or facility which provides, on a regular
basis, health related care and services to individuals
who do not require the degree >f care and treatmeat which
a hospital or skilled nursing facility is Jdesigaed to
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orovide, but who, because of their mental or physical
condition, reguire health r=lated care and services above
the minimum level of room and boari.

Sec. 20. Obligation shall anean any enforceable
contract which -is - éentered into . for. the construction,
acquisition, lease, or permaa=nt financing of a1 capital
asset. A contract shall be considered enforceable when
all of the conditions outlined in such contract shall be
met. An optioa to purchase or lease which is not binding
shall not be considered an okligation.

Sec. 21.  To offer: 'shall. mean, xhen used in
connection with h=2alth services, that the health care
facility or health raintenance organization holds itself
out as capable »of sroviding, »r as haviag the means for
the provision 2£, specified health services.

Sec. ‘'22. Person shall aean  an ‘iadividual, . a
trus:t or estate, a partnershio, a corporation, includiag
associations, dJoint stock coapanies, ad insurance
coapanies, a state, or a2 " political subdivisioa or
instrumentality, including a nunicipal cocpoeratiom, of a
state.

Sec, 23. Affected persons shall include ' the
person who proposed a project, members of the public who
are to be served by the ‘proposed project, -health care
facilities located in the secrvice area which provide
services similar to those being oproposed, health care
facilities " which prior %o the subaission of the
application for a certificate of need have formally
indicated an intentioan to provide such similar services
in the future, either through'adopting a plian or filing a
letter of intent, the health systeas agency which is
reSponsible (. for . the. @rted: i, whica o th apnlicatioan
originates, and coartiguous health systems agencies.

Sac.l 28« Skl lled "hUuDSing
inatitution aor faclility or .34
institutionior faoility which, is
oroviding to inpatients skilled nursi
services for patients who reguire n
or rehabilitation services €for
injured, disabled, or sick persoas.

hall mean an
ank af an
ily engaged in
are and related
or anursiag care
rehabilitation of

Sec. 23. State health planning and developaent
agency shall mean the single state health planning and
development agency designated unier ?P.L. 93-641, 42
0.8:C., section 300k et. 'seq., and - the Department. of
Health is hereby desiqgnated as such agency.
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Secs . 26. ,Stateuide health coordinating council
shall mean *the body appointed by the Governor which meets
the requirements under section 1524 °f P.L. 93-641, 42
J.5.C., section 300m-3,

Sec. '27. Substantial aad continuing progress
shall mean: .

. {1  Expenditure of twenty per cent of the
approved capital expenditure;

{23 Commencenent o< excavation or actual
construction of a facility: or

(3) Commitaent of staff regunired to provide the
new service.

Sec. 28. Substantial chance in health sarvice
shall mean the offering of a3 health service which was not
offered on a regular basis in or through a h2alth care
facility or health maintenance orgjanization within the
twelve month teriod prior to the time the services would
be offered.

Sec. 29. After the operative date of this act,
all applications submitted under this act or under the
P.L. 92-503, section 1122 capital expenditure prograa
shall be reviewed under a single unified review process.,

The rules, regulations, application, and process
described in this act shall also be used by the
department to govern and admiaister the P.L. 92-503,
section 1122 capital =2xpenditure program. The single

unified review process shall result in a decision which
shall constitute the determination of the department for
the P.L. 92-693, section 1122 capital expenditure review
and for the certificate of need review.

Sec. 3054 After the operative date of this act,
no person, including persoas acting £or or on behalf of a
health care facility, shall engage in any of the
following activities without having fir-st applied for and
received the necessary certificate of need:

(1) The construction, acguisition, or lease »f a
health care facility. The proposed lease, acquisition,
or purchase of an existing health care facility shall be
subject to this subdivision unless:

(a) The acguisition of the facility
judicial sale pursuant to foreclosure of the
collection 2f a debt secured by the facility or a lien on
the facility arising by the operation of 1law, or a
subsequnent sale o»r lease of the facility by the secured

Y QccuTs dat - §
facilivy for
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lender or lienholder who has purchased the facility at a
judicial sale; or

{(b) The acquisition of the facility is a transfer
of ownership occurring by reason of the death of the
oWner or part owner thereof, and the transferees are the
owner's heirs, are ©persons dJesignated ia the owner's
probated will or trust agreement, or are joint tenaats
#ith the owner on the title iastrunent;

(2) Offering a mew institutional health service;

(3) A substantial change to an institutional
health service;

(4) A change in bed capacity of a health care
facility or Hhealth maintenance orjanization which
increases *the total number of beds or redistributes beds
among vacious categories or relocate peds ZIrom one
physical facility or site to aanother by wmore than . ten
beds or more than ten per cent of total bed capacity,
vhichever is less, over a tvo-year period;

(5) Any expenditure or obligation iacurred hy or
on behalf of a health care facility or health maintenance
organization in excess oI one hundred thousand doilars
made:

(a) In preparation €or the offering or developiag
of a new institutional health service, in preparation for
initiating a substantial chaage in an existiag health
service, or any arrangemeat or commitment nade for
financing the offering or development of such new or

substantially changed health service. Zxpenditures ia
preparatiion £foz | the -offeving of .'d. 38w qinstiturionald
health service shall include expenditures for
architectural designs, plaans, working drawings, and
specifications, but shall not iaclude expenditures for
preliazinary plans, studies, and surveys or site

acquisition;

(b) For the purchase, acquisition, or 1lease of
clinical equipment; or

(c) For the acquisition of a cavital asset. For
the purpose of this subdivision a capital asset shall
mean any property which will be depreciited for a period
exceeding tvelve months asing jenerally accepted
accounting proc=dures; or

(6) Any capital expenditure by a health care
facility over one hundred thousand dollars not covered by
suhdivigions (1). to {5) of this section.
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88C... «31a This act shall not apply to the
offices operated solely as part of the private medical
practice of an independent practitioner, partnership, or
orofassional corporation if such offices 4o not include
clinical equipment Zfor the provision of renal dialysis
therapy, radiation therapy employing megavoltage
radiation equipment £for diagnostic or therapeutic
treatment, computerized tomography scanning, a scanner
and automatic film processor used inm nuclear medicine,
ultrasound egquipaert for diagnostic or therapeutic
treatment, heart or lung bypass units, or critical | care
remote mcnitoringy units. The department aay recommend to
the Legislature that other clinical esquipment be included
as eguipment which such offices shall not acquire if the
expenditure for such equipment would be in excess of one
hundred thousand 3ollars and the equipment is the kind
which is' primarily used €or  inpatient or outpatient
hospital care. e speciftication of ' such clinical
equipment by the department shall be subject to the
rulemaking procedures, including the notice aad hearing
procedures, under Chapter 84, article 9. The departaent
shall anpually,’ on ‘or - befare Janwagy °," Tile the
recomnendations it proposes under this section with the
Clerk of the Legislature. If no recommendation is made a
statement to that effect shall be filed with the clerk.
After the operative date of this act, no person shall
engage in the purchase, acquisition, or lease of clipical
equipment identified in this section, which would be
located in the State of Nebraska, without having £irst
applied for and received the necessary certificate of
need, when the expenditure for such clinical equipment
4ould be in excess of one hundred thousand dollars.

Sacs 32:  No person shall divids -a . projegt <o
avoid the requirements of this act.

Sec. 33. When any person acguires, under a
lease or coaparable arrangemeat or through donation, Y
any health care €facility or part thereof, (2) equipment
for a facility;, or (3) 'clinical equipment wvhich |(would
have been subject to this act had it been purchased, such
acquisition shall be subject to this act.

Sec. g L The denartment 2ay waive the
procedures of the formal review requirements prescribed
in this act and substitute a nonsubstantive review £or
projects meeting the conditions identified in section 35
of this act. All requests for such nonsubstantive review
status by the aoplicant shall be made in writing to the
department. Th=2 department, after comnsultation with the

appropriate health systems agency, shall nake a

determination within fifteen days after receipt of the

written request for noansubstantive review status. The
=T
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departaent shall adopt aa abbreviated form for submitting

a request for aonsubstantive reviaw sStatus. Proceadures
to be <Zfollowed <for naonsubstantive review shall be
established by the departaent. The department shall

issue or decline to issue a certificate of - need on all
orojects assigned nonsubstantive review status within
f£ifteen days of this deteraination. IT" A projeck’ ‘is
denied noasubstantive review status or i1s dsnied a
certificate of need followirng a nonsubstantive review,
the applicant may apply under the oprocedures of the
formal review requirements 2f this act.

Sec. 35. A project which is determined to be
subject to review may be assigned nonsubstantive review
gtatas dny it s for:

(1) Canital expendituare projects necessary to
enable the health care facility to achieve or maintain
compliance witk federal, state, or other approadriate
bedy's licensing, certification, accreditation, or sifety
requirements;

(2) Capital expenditure projects vhich are
reguired to remedy an emergency situation letected a0t
gere than thirty "day¥s; prior to "the  trequest' ‘for 'a
nonsubstantive review deternination and which threatens
the safaty 'of.patients 'or therability of ithe tacility  “to
remain in operation;

{3) Replacement of clinical 2quipmnent with
eguipnent of similar capability if the equipment is
included in the facility's anpnual capital expenditure
budget or plan, if the applicant demonstrates that there
is pow and will continue to be a need in the healch
service acea £for the equinment being replaced; or

1
»

(4) Any acduisition, purchase, or lease o
health care facility waich, after the examination 9% the
applicatioa, ircluding th f- ancial statements and the
proposed contract for purcaase or lease, jives evideace
that the increase in capital costs resulting £roa the
acquisition, purchase, or lease shall not be greater than
the per cent increase in the previous twelva-month perind
of the value of Yew Comstruction ?2ut in Place index
prepared £y the United States DJepartaent of Commerce,
Bureau of Census.

¢

N

Sec. 36. The department, after coansulting with
the health systems agencies and apcropriate goveramental
agencies and affected persons, shall by regulation:

{1) Prescribe the fora to be used in appiying for
certificates of need and  for applying for TrTenewal,

=
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modification, or amendment of such certificates. The
department may not require informatior under tkis section
which is not prescribed and published as bLeing reaquired
information;

(2) Prescribe the inforazation and data an
apolication must contain for the application to be
considered complete for the purposes of review;

(3) Prescribe the form, content, and procedure
for notification of intent to file an application subject
to review under this act;

(4) Describe and clarify the rules and procedures
to be followed in the review of an apolicatioan. Such
rules and procedures shall be issued ¥ikh each
application fora; and

(5) Establish criteria for determining wher i%
shall not be £feasible to complete the review of an
application for a certificate of need within ninety days,
as provided under section 38 of +his act. If}: the
department deternmines that these criteria have bheen net
for a particular project, the review shall be extended
for a period not to exceed sixty days with the consent of
the applicant. Affected parties shall be notified of any
extensions to the deliberation of a certificate of need
application.

Sec. ' 37. . An -application for : a cartificate .o
need shall be filed jointly with the department and th
appropriate health systems agency.

D m

sec. 38. (1) The department shall have fiftsen
days from the date the application is received to
determine if the apnlication is compiete for the purposes
of review, as provided under subdivision (2) of section
36 of this act. This deteraination shall be made in
consultation with the appropriate health systems aqgency.
The department may find that an application is incomplete
when a question on the application form has not been
answered in whole or in part, has been answered in a
manner that does not fairly meet the gquestion addressed
or does not include attachments of supporting documents
necessary to complete the answver. If the department
determines that an application is incomplete, it shall
notify the applicant within fifteen days from the date
the application is received, stating the reasoas for its
determination of incompleteness, “ith reference to the
particular guestions for which a deficiency is noted.

(2) If the application is complete for the
purposes of review as it was submitted, the departnent

-0-
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shall make its determninpation within ninety days of the
date the apolication was received.

{3) If the. .application is iacomplete for the
purposes of review, the Jdepartment shall -;make its
determination “ithin ninety days of the date the
application was received, not <counting the days which
elapse between the date the department notifies the
applicant that the application is incomplete and the date
the department receives the additional information which
comnpletes the application for the purposes of review.

Sec. 39. The appropriate health svstems agency
shall ceview each anplication for a certificate of need
in accordance with criteria established under sections 52
to 585 of . this act and for .consistency with locally
developed plans and standards which have been adopted by
the respective health systems agency. The agency shall
submit its written coamments thereon to the department
withing sixty -davs after Ceceipt of a complete
application. The comments aav include a recommendation
to approve the - apnlication without modifications, to
approve the application subject to specified
modifications, or to reject the application. Suggested
mnodifications, if any, shall rtelate directly %o the
project under review.

Sec. 40. The appropriate health systeas agency
shall, dutin the <course of 1its review, provide an
opoortunity for a public meeting at which interested
persons may introduce testimony and exhibits.

Sec. H41.  Ahy affected person mnay .£file  sritten
comments and 2xhibits concerning a proposal under review
vith the appropriate health systems agency and the
departyent prior to or during the public aeeting held
pursuant to section 40 of this act.

Sec. U4.. There is hereby created a Certificate
of Need Advisory Connittee consisting of Zive members to
be appointed by 'the Sovernor. one ‘meaber  sSHALl | be

appointed by the Sovernor from a list submitted by each
health systems agency bonard in Nebraska and two nmembers
shall be appointed by the Govermor. Zach list submitted
by a health systems agency board shall contain the names
of at least ¢three individuals who <reside within the
health systems agencv's area, are residents of the State

of Nebraska, and are not »roviders of health care. Such
persons may be members of the board of directors or of
any standing committee of the health systens agency. For

the vurvose of this section, grovider of health care
shall be defined according to section 1531 of BP.L.
93=8495 42 U.5.C€«y Section 300n [3)a Cne aenber

-10-
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appointed by the Goveraor shall be a physician licensed
to practice medicine and surgery pursuaat to sectioas
71=1,102 “to ~71=1,107, Reissue. Revised Statutes of
Nebraska, 1943, and one member shall be <chief executive
of a hospital licensed in Nebraska under sections 71-2017
to 71-2029, Peissue Revised Statutes of lebraska, 1943.

Sec. u43. Members of the Certificate of Need
Advisory Committee shall serve for terms of three years,
except that, of the members first appointed, two shall
serve for a term of one year, two for a term of two
years, and one for a term of three years. As the terams
of the initial appointees expire, succeeding appoiantments
shall be made in the same manner as the original
appointments are nade and succeediny appointees shall
have the same gqualifications as their predecessors. An
individual appointed to €ill a vacancy, occurring other
than'by the expiration . of a term 9f office,  shall ibe
appointed for the wunexpired term of the aember such
individual succeeds. No individual may serve more than
tWo consecutive terms.

Sec. U44. The members of the Certificate of Need
Advisory Committee may collectively advise the Department
of Health on each certificate of need application.
lajority and minority opinions may te submitted to the
department. Menmbers of the Certificate of Yeed Advisory
Committee shall have access to any information submitted
for a certificate of need aoplication £iled with the
Departaeat of Health.

Sec. U5. Members of the Certificate of Weed
Advisory Committee shall be reimbursed for their actual
and necessary exnenses on the same basis aad subject to
the same conditions as orovided under section 34-306.01,
Revised Statutes Supplement, 1978, for <full-tize state
emplovees.

Sec. 40. The department shall, except as
provided in section 47 of this act, (1) issue a
certificate of need with or vithout any specified
mnodifications or (2) reject the application within thirty
days after receiving the comments on the application from
the health systeas ageancy, or within the time period
provided under sections 36 and 38 of this act, even if
the health systeas agency fails to complete a
recommendation.

Sec. U47. The departament shall issue or decline
to 1issue a «certificate »of need thirty days after
notification of findings has been given, if no appeal has
been made under section 59 of this act. The departaent
may promulgate by regulation criteria by which a

1~
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certificate of need for contested cases will be withheld
for thirty days to perait a regquest for a heariang for
reconsideration, as provided undec section 50 of this
ast.

Sec. 48. The Zepartaeant shall, within fifte
days after it approves or rejects an apoplication und
gectidn 30 ' of Sthis. sack,’ orogpides. inl iwcitiug. &0 "the
applicant, to the appropriate healith systems agency and,
apon regquest, to affected nversons, the findiags and
conclusions on which it based"its decision including the
criteria Listed i3 sectiens 52 to 55 of this act used . oy
the deparctaent in maxing such a decisiorn and a detailed
statemeat 9f the reasons for any incoasisteancy with the
aritten comments submitted to +the departaent by the
appropriate heal systeas agency.

Erom. thelca
sections 68

Sec. 50.4 Any ' af
canunse shown, request, in w
purposes of reconsiderat
department. A request shall be deemed t5 have shown good
cause 1if it 113 nresents Significdnt, relevant
information not previously considered bv the idevartment,
(2) demonstrates tnat there have been significant chanqges
in factors or circumstances relied upon bty the department
in reaching its decisioan, or (3) jemoastrates that the
departaent has naterially failed to <€ollow its adopted
procedures in reaching its decision. <Such reguest aust
be received by the departaent within tairtvy days of the
date the devartment issues its final decision and the
vritten £indings and conclusions osn which it Dbases its
jecision. Suct hearings shall commence Wwithin thirty
days of the receipt of such request. The departmeat 1ay
promulgate by Tregulation the procedures for such ..a
hearing £for reconsideration. The jenartaent shall
provide, in writing, its decision and the £inding and
conclusions on which it based its decision, including the
griteria listed im sections 352 to 55 of this ackt, «ithin
thirty Jdays after conclusion of the heariag.

SoB" Jav; for. - good
« 2 'oubli¢ hearing for
€ the"  decision’ "of  thd
d

Bec. .5
requlations,
appropriate,
under .this act,
sections 52

« The department shall, by rules and
nromulgjate, and utilize, 1s
riteria for conducting its reviews
ng. the criteria ' provided' -uader
S agts
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Sec. 52. The departaent shall, by rules and
requlations, provide criteria for:

(1) The relationship of the health services being
reviewed to the applicable health systems plar and annual
implementation plan adopted under section 1513(b) (2) and
£3), Pl Pols ISR RE U 8 Ca, D SeCETOR] 300 _V-2%h) (2}
and (3), if such plans are on file with the Secretary of
State;

(2) The relationship of the health services being
revieved to the state health plan adopted wunder section

1528%c)te) ()~ of “P.ds 93-641, 42 Ua Sy section
300m-3(c) (2) (A) and to the state medical facilities plan,
adopted under section 1603 of P.L. 93-681, 42 U3S5.C.y

section 3000-2. The department may incorvorate as pvart
of its rules and regulations adopted pursuant to Chapter
84, article 9, any vart of such plans; and

(3) The relationship of services reviewed to the
long range development plan, if any, of the person
providing or oroposing the services.

Sec. 53. The department shall, by rules and
requlations, provide criteria for:

(1) The need that the population served or to be
served by the services has for the services;

(2) The availability of 1less costly or more
effective alternative methods for providing the services;
and

(3) The immediate and loag tern financial
feasibility of the proposal, as well as the probable
impact of the proposal on the costs of and <charges for
providing health services by the person proposing the aew
institutioral healtk service.

Sec. S54. The department shall, by rules and
regulations, provide criteria for:

(1) The relationship 2f the services proposed to
be provided to the existing health <care system of the
area in which the services are proposed tc be provided;

(2) The availability of resources, including, but
not limited to, health manpover, management personnel,
and funds for capital and operating needs for the
provision of the services proposed to be provided and the
availability of alternative uses of those resources for
the provision of other health services; and

~13-
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(3) The relationship, including the
organizational relationship, of the health services to be
orovided to ancillary or support services.

Sec. 55,  The department shall, by rules and
requlations, provide criteria for:

(1) Special needs and circumstances of those
entities which provide a substantial portion of their
services or resources, or both, to individuals not
residing in the health service area in which the entities
are located or in adjacent health service areas. Such
entities may include medical and other health professions
schools, nultidisciplinary clinies, and specialty
centers;

(2) The special needs and circuastances of health
maintenance organizations for which assistaance nay be
provided under Title XIXI of the public health services
act, 42 U.S.C., section 300e et  seqg. Such needs and
circumstances all include the needs of and cogsts to
members arnd proSected members of tb nealth mnmaintenance
organizations 1 obtaining health services and the
potential for a reduction in the use of inpatient care in
the community through 2an extension of prevent1ve health
services and the oprovision of more systematic and
comprehensive health services:

(3) The special needs and circumstances of
hiomedical and behavioral research orodjects which are
designed to meet a national need and for which local
conditiors offer special advantages; and

(4) In the case of a ccnstruction project, the
costs and methods of the proposed consfruction, including
the costs and methods £ " "ty v1 ing “energy, ‘and ‘the
probable impact of the construction project reviewed on
the costs cof providing health services by the person
proposing the construction project.

Sec. 56. Bach health systems agency shall adopt
and wutilize Aas appropriate specific criteria £or
conducting its reviews under this act, including, but not
limited to, the criteria specified in:sectians 52 ‘“to ' 55
of, this-act.

Sec. Stla All criteria  established by the
devartmnent shall distinouish between ruzral and wurban
areas as defined by population density to the extent that
variable standards will benefit the development of the
most appropriate health care system £for the health
service area.
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Sec. 58. Before issuing a certificate of need,
the department shall consider, in accordance with the
appropriate criteria of sections 52 to 35 of this act,
the need for (1) health care fagilities, (2) services
related to health care facilities, and (3) clinical
equipment as projected in various state plans prepared
annually by health systems agencies and state ageacies,
incluading, but not limited 4o, "the medigal Tfacillities
construction and modernization program, mental health
centers plan, programs for facilities and services for
the mentally retarded, rehabilitation services progranm,
the alcoholic and drug abuse programs, and special
studies, surveys, and information.

Sec. 59. The department stall promulgate rules
and regula*tions establishing procedures by which any
person ‘applying for a new, modified, or anended
certificate of need or a health systems agencv may appeal
a final decision by the department. The procedures shall
comply with Chapter 384, article 9, and shall include an
opportunity for appeal to an appellate board.

Sec. 60. There is hereby created a Certificate
of Yeed Appeal Panel consistiag of nine members to be

appointed by the Governor. Three menbers shall be
appointed from each congressional district as such
districts exist on the operatzive date of this ' act. TWo

persons Zrom each congressional district shall be persons
who are not providers of health care and one person shall
be a provider of health care. Tor the purpose of this
section, provider of health care shall be defined
according to section 1531 of P.L. G300 1, T H2 U HNBLE vy
section 300n(3).

Sec, 61. Members of the Certificate of Jeed
Appeal Panel shall serve for terms of three years, excepot
that, of the members first appointed, thcee shall serve
for a term of one year, three for a term of two years,
and three for a terrm of three years. In makiag the
initial appoin*ments to the ©panel, the Goveraor shall
designate tke term of office Zor each nmember appointed.
Zach congressional district shall have ana2 zember
appointed for one year, one aerber apvointed for two
years, and one member appointed for three years. is the
terms Ed initial appointees expire, succeeding
appointments shall be made in the same manner as the
origiral appointments are made and succeeding appoointees
shall have the same qualifications as their predecessors.
An individual appointed to fill a vacancy, occurring
other than bty the expiration of a tera of office, shall
be appointed for the unexpvpired tera 2f the aember such
individual succeeds. No individual shall serve more than
tvo consecutive terms.
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Sec. 62. TIf an appeal is nade, members of the
Certificate of YJeed Avpeal Panel shall elect from their
nembers an apopeal board of f£ive nmembers who shall act
collectively as the appellate board Zor the appeal. AT
appéals boards shall have two members who are oporoviders
of healith care and three members who are not providers of
health care as . defipediin segction 60 of this act,

Sec. . 63, A member of the; Certificate of Need
Appeal Panel shall not participate ia anmy appeal which
vould involve a conflict of interest.

64. Meazbers of the Certificate of VNeed

shail be gaid a per dies of Eifty dollars

for eacﬁ day actually and gnecessarily engaged in the
perfornance of their dnties as members of such panel and
shall be reimbursed  for their actwal '@ and 1ecessary
expenses on the same basis and subject to the same
conditions as provided under section '84-306.01, Revised
Statutes Suppleaent, 1978, for full-time state employees.
S8c. 85« In an appeal .of “A,decision. toifideny. ‘a
certificate of need, the person regquesting *the ‘appeal
shall bear the burden of proving that the ©oroject meets
the criteria specified “in “the " written . findings of .the

departuent unier section 48 of this act. In an appeal of
a decisiop to grant a.certificate of 'need, the ! gerson
appealing that decision shall bear the burden of proof
that ‘the application does not nmeset the applicable
criteria. The appeals shall be conducted ian a aanner
prescriped by the appeals board pursuant to law.

the appeal shall be
ria for review of an aprlication for
d established pursuant to sections 52
The appeals board shall issue a. £inal
“iraing or reversing the deteraination

within  forty-five days.  after B the
The  findings, conclusioas, and the

o

r—n

Sedy . -58.. The findings
based upon the cri i
a certificata !
o, 55.0& Ehi
written decisis
of ' the ' deparct
hearing Ja:t

5

decisions resultiag froa the hearing shall, *o the extent
the determinations of the department are reversed or
mnodified, constitute the deterninations o the
department.

Sec. &7 . 3 new, andified, O anended

certificate of need is wvalid for a period of one year
from the date of issuance and shall be renewed it the
expiration of such period for 'one gar mnore times for
periods of up to one vear, if evidence of substantial aad
continuing. progress on the project is submitted or 1f the
apolicant demonstrates a comnmitment to obhligations for
the proposed project within the exteasion period. Th
devartment may establish regqulatisns to assure tinely

i =
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compietion of the project.

Sec. 68. The devartment may, in accordance with
the laws of the state governing injunctions and other
process, naintain an action in the name of the state
ajgainst any person undertaking a capital expenditure orc
instituting a new iastitutional health service without
first having a valid certificate of need therefor or
against any person otherwise iz violation of this act.

Sec. 63. (1) A license or permit which has been
issued by the departmernt pursuant to Thapter 71, article
20, or any other state statute to a health care facility
#hich encaged in the activities identified in section 30
of this act without having first obtained a <certificate
of need shall be subject to revocation or suspension.
Nothing contained in this section shall liait the vrights
of appeal of a health care facility from such decision as
provided in Chapter 71, article 20.

(2) No license or permit may be issued or renewed
5y the department pursuant to Chapter 71, article 20, or
any other state statute, nor may any type Of approval be
granted to any health care facility which engaged in the
activities indentified in section 30 of this act without
having first obtained a certificate of need.

Sec. 70. Any person who vioclates this act by
developing or offering any new institutional health
service witkout first obtainiag a certificate of need as
vequired by this act shall be guilty of a Class IV
misdemeanor. Bach ~day of wviolation constitutes a
separate offense. The magnitude of the violation shall
be the primary consideration in establishing the amouat
of the fine.

Sec. 71. After the operative date of this | act,
any. perscn .who sells, " for '‘a profit,  a health| cars
facility £for which Medicaid reimbursement has bean
received shall reimburse the Department of Public Welfare
for either (1) the amount of depreciation allowed and
paid by the Department of Public Welfare for oprevious
years to the time of sale of the property or (2) the
product of the ratio of depreciation paid in past vyears
to the total devreciation accumulated by the facility
times the difference in the sales price of the property
over the book value of the assets sold, vhickever is
less. The deteraination of the amount to Le recaptured
shall be made within one hundred twventy days »f the
effective date of the transfer or within thirty days of
the date of receipt of the final «cost report of the

seller. The Department of Public Welfare shall adopt and
promulgate rules and regulations to determine the
Y
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computation of such reimbursement.

Sec. 72. This act shall bYecome ovberative on
September 1, 1979. Any complete apolication received
prior to the operative date of this ¢t ‘will -mot . be
subject to the provisions of this act.

S88. 13« 1f any sectiop in this act or any part
of any section shall be declared iavalid or
unconstitutiornal, such declaration shall not affect the
validity or constitutionality of the remaining portions
thereof.

Sec. 74.  Sipce an esergeancy exists, this act
shall be in £full force and take effect, from and after
its passage and approval, according to law.
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